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E._ Subpart E--State Plan Requirenents: Enroll ee Financial

Responsi bilities

1. Basi s, scope, and applicability (8457.500).

A State that inplenents a separate child health program may
| npose cost-sharing charges on enrollees. A State that chooses
to i nmpose cost-sharing charges on enroll ees nust neet the
requi renments described in section 2103(e) of the Act. 1In
proposed 8457.500, we set forth section 2103(e) of the Act as the
statutory basis for this subpart, containing cost-sharing
provi sions. As proposed, this subpart consists of provisions
relating to the inposition under a separate child health program
of cost-sharing charges including enrollnent fees, prem uns,
deducti bl es, coi nsurance, copaynents, and simlar cost-sharing
charges. W proposed that these provisions apply to all separate
child health prograns regardl ess of the type of coverage
(benchmar k, benchmar k equi val ent, Secretary-approved or existing
conpr ehensi ve St ate-based coverage) provided through the program

We noted in the preanble that these requirenents apply when
a State with a separate child health program purchases famly
coverage for the targeted | owincone child under the waiver
authority of section 2105(c)(3) of the Act and proposed 8457. 1010
and when a State provides prem um assi stance for coverage under a
group health plan as defined in 8457.10. W proposed that this

subpart does not apply to Medicaid expansion prograns. In this
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final rule, we revised the statutory basis at 8457.500(a) to

I ncl ude section 2101(a) of the Act, which describes that the
purpose of title XXI is to provide funds to States to enabl e them
to initiate and expand the provision of child health assistance
to uninsured, lowincone children in an effective and efficient
manner .

Comment: A nunber of commenters noted that the nunerous
protections witten into the Medicaid statute were not witten
into the SCH P statute because Congress clearly recogni zed that
these popul ations are different and i ntended that they be treated
differently. The comrenters noted that cost-sharing gives
working famlies a sense of pride in sharing the cost of nedical
services, just like their friends, neighbors, and rel atives who
have enpl oyer-based i nsurance. They al so indicated that asking
famlies to track their own cost-sharing expenditures contributes
to the devel opnent of self-sufficiency. Sonme conmenters noted
that establishing low |l evels of cost-sharing will encourage
substitution of coverage.

Response: W have inpl enented 88457.500 t hrough 457.570 of
the final regulation under the authority of section 2103(e) of
the Act. Congress included cost-sharing protections for children
covered under SCHI P through separate child health prograns, in
recognition of the inportant role that affordability plays in

determ ning whether a child has access to health care insurance
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and essential health care services for their famlies. High
cost-sharing charges could result in lowincone famlies choosing
to remai n uni nsured, dropping insurance coverage, or avoiding
utilization of necessary health care services. Increased cost
sharing may al so encourage enrollees to access health care only
during tinmes when care i s nost expensive (that is, during
energency or critical health care situations). W have retained
States’ ability to rely on a nethodol ogy for tracking cost
sharing that places sonme of the responsibility on the enrollee.
As noted in the preanble to the proposed rule, we do, however,
encourage the use of nore formal tracking nmechani sns that ease
any tracking or adm nistrative burden on enrollees and providers,
such as a swipe card. Wile we recognize that |low |l evels of cost
sharing may encourage substitution, States nust neet the

requi renents in subpart H, Substitution of Coverage, that are
intended to limt the occurrence of substitution.

Comment: One commenter suggested that HCFA revise this
section to apply the SCH P copaynent rules to Medicaid expansi on
prograns, not just separate child health plans. The comrenter
believed that this revision wuuld effectuate Congressiona
intent, which was to allow States flexibility in inplenmenting
SCHI P pl ans.

Response: Section 2103(e)(4) of the Act provides that the

cost-sharing requirenents and limtations established pursuant to
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section 2103(e) do not affect the rules relating to the use of
enrol | mrent fees, prem uns, deductions, cost sharing, and simlar
charges in a Medicaid expansion program under section 2101(a)(2).
Therefore, Congress has made it clear that these cost-sharing
provi sions were intended to apply to separate child health
assi stance prograns only. The title Xl X cost-sharing rules
apply to Medicaid expansi on prograns, and these rules generally
prohi bit cost sharing for children. Therefore, the reference to
Medi cai d expansi on prograns in 8457.500(c) has been renoved.
Comment: One commenter recommended that we include | anguage
in the preanble advising States that they nust ensure that cost-
sharing requirenents are adm ni stratively workable and not unduly
burdensone for nanaged care entities.
Response: W agree with the comenter. States should
strive to inpose cost-sharing charges in a nmanner that eases
adm ni strative burden on nanaged care entities and their
participating providers and thereby pronotes provider
participation in SCH P. W believe the cost-sharing provisions
I n 88457.500 t hrough 457.570 of this final rule provide States
with flexibility to use a variety of strategies to inplenent
these requirenents while at the sane tine providing enroll ees
wi th inportant protections.
2. Ceneral State plan requirenents (8457.505).

Section 2103(e)(1)(A) of the Act specifies that a State plan
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must include a description of the anount (if any) of prem uns,
deducti bl es, coi nsurance, and other cost sharing inposed.

Section 2103(e)(1)(A) also specifies that any such charges be

i nposed pursuant to a public schedule. |In accordance with the
statute, at 8457.505, we proposed that the State plan nust

i nclude a description of the anmount of prem uns, deducti bl es,

coi nsurance, copaynents, and other cost sharing inposed. W
further proposed that the State plan include a description of the
nmet hods, including the public schedule, the State uses to inform
enrol | ees, applicants, providers, and the general public of the
cost-sharing charges, the cunul ative cost-sharing maxi rum and
any changes to these anobunts.

We al so proposed that States that purchase famly coverage
or offer prem um assi stance prograns nust descri be how t hey
ensure that enrollees are not charged for copaynents,
coi nsurance, deductibles, or simlar fees for well-baby and well -
child care services and that they do not charge Anerican
I ndi an/ Al aska Native (AI/AN) children cost sharing. W also
proposed that a procedure that primarily relies on a refund given
by the State to inplenent the requirenents of this subpart is not
an acceptable procedure. W proposed that in States that
purchase fam |y coverage or establish prem um assi stance
prograns, the State al so nust describe in its State plan the

procedures used to ensure that enroll ees are not charged cost
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sharing over the cunul ative cost-sharing maxi nuns proposed in
8457.560. W enphasi zed that this process nust not primarily
rely on a refund for cost sharing paid in excess of the

cunmul ative cost-sharing maxi num I n 8457.505, we have added a
paragraph (c) that will require States to include in the State
plan a description of the disenrollnment protections required
under 8457.570. W have al so added paragraph (e) in this section
to reduce redundancy and nore clearly identify the State plan
requi renents when a State uses a prenm um assi stance program

Comment: Several commenters did not agree with the
statenent in the preanble that suggested that providers could
bill the State directly, so that enroll ees are not
I nappropriately charged for certain services. They noted that
many health plans are not willing to make the adm nistrative
changes necessary to bill the State agency instead of the
enrollee and, in light of the difficulties, proposed that a
refund conponent be a valid option.

Response: W disagree. States should establish adequate
procedures to ensure the requirenents for cost-sharing charges
are net and to educate both the provider and the enrollee
regardi ng cost-sharing obligations. Having providers bill the
State directly is one option States may use as part of these
procedures. W also note that we have not prohibited the use of

refunds in all circunstances, but we do require that a State not
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use a refund as the primary nmethod for assuring conpliance with
cost-sharing prohibitions and cunul ati ve cost-sharing maxi nuns.

O her exanpl es of tracking procedures include informng enrollees
that they are approaching the cunul ati ve cost-sharing maxi num
right before the cap is reached, or sending nonthly letters to
providers to informthem of which enrollees do not need to pay
copaynent amounts as of a certain date. W have revised proposed
section 8457.505(d) to clarify that when States provide prem um
assi stance for group health plans, cost-sharing charges are not
permtted for well-baby and well-child care services; cost
sharing is not permtted for AI/AN children; and enrollees nust
not be charged cost sharing that exceeds the cunul ative cost-
sharing maxi num These provisions nust be described in the State
plan. Finally, the provision specifying that “a procedure that
primarily relies on a refund given by the State for overpaynent
by an enrollee is not an acceptabl e procedure for purposes of
this subpart” has been noved to 8457.505(e) for clarity.

Comment: One commenter suggested that we define the word
“primarily” as used in 8457.560 for a variety of situations. For
exanple, they indicated that a State nay not be able to ascertain
at the time of eligibility determ nati on whether an applicant is
an Al/AN due to the lack of verification of Al/AN status on the
part of the applicant and/or the | ack of cooperation in

verification on the part of the tribe. In this situation, the
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State may not waive cost-sharing charges for the individual and,
in their view, the only way a State could conply with the
requi renent that the Al/AN popul ati on be excluded from cost
sharing woul d be to use a procedure of refunds for overpaynents,
once Al/AN status was verified.

Response: W realize that there nay be unforeseen
ci rcunst ances when an enrol |l ee has paid cost sharing that either
shoul d not have ever been charged or is in excess of the cost-
sharing limts. |In these cases, refunds will be necessary.
However, refunds should not be the State’s only or ongoing net hod
to ensure that cost sharing does not exceed the regul atory
limts. The State should informeach enrollee of the precise
anount of the cunul ative cost-sharing maxi num based on the
enrollee’ s individual famly income at the tine of enroll nent
and/ or reenrollnment or, in the case of a set out-of-pocket cap,
informthe enrollee of cost sharing as required under 8457.525.
Rat her than rely on a refund nechanism the State should educate
the enrollee regarding the cunul ative cost-sharing maxi mum and
when not to pay cost sharing for the applicable tine period. 1In
the case of the Al/AN popul ation, States should provide
accessible information to the popul ati on about the State
requi renents for denonstrating Al/AN status and, as in other
I nstances, seek to mnimze the use of refunds as a nmethod for

conpliance with the cost-sharing requirenents of Subpart E.
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3. Premuns, enrollnment fees, or simlar fees: State plan
requi renents (8457.510).

Section 2103(e)(1)(A) of the Act requires that the State
pl an i nclude a description of the anmount of prem uns,
deducti bl es, coi nsurance and ot her cost sharing inposed pursuant
to a public schedule. At 8457.510 we proposed that when a State
I nposes prem uns, enrollnment fees, or simlar fees on SCH P
enrol l ees, the State plan nust describe the anount of the
premum enrollment fee, or simlar fee, the tinme period for
whi ch the charge is inposed, and the group or groups that are
subj ect to these cost-sharing charges. W also proposed that the
State plan include a description of the consequences for an
enrol |l ee who does not pay a required charge. W noted in the
preanble that the State should indicate enrollee groups that are
exenpt from any di senrol |l nent policy.

In addition, proposed 8457.510 set forth the requirenent
that the State plan include a description of the nethodol ogy used
to ensure that total cost-sharing liability for a famly does not
exceed the cunul ative cost-sharing maxi num specified in proposed
8457. 560, pursuant to section 2103(e)(3)(B) of the Act. W noted
in the preanble to the proposed rule that the State’s nethodol ogy
should include a refund for an enrollee who accidental ly pays
nore than his or her cunul ative cost-sharing nmaxi mum W

proposed that a nethodology that primarily relies on a refund by
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the State for cost-sharing paynents nmade over the cunul ative
cost-sharing maxi mumw || not be an acceptabl e net hodol ogy.

We di scussed the findings of the George Washi ngton
Uni versity study on the types of nethods States and private
I nsurance conpani es use to track cost-sharing anounts agai nst an
enrol | ee’ s out-of -pocket expenditure cap. W described severa
exanpl es of nethods States could use to ensure that enrollees do
not exceed the cumul ative cost-sharing maxi num W solicited
comrents on tracking nmechani sns States can use that do not place
the burden of tracking cost-sharing charges on the enroll ee.

Comment: Two commenters specifically urged HCFA to
encourage States to adopt cost-sharing provisions for prem uns,
enrol l ment fees, and simlar fees, as opposed to cost-sharing
charges related to the provision of services (copaynents,
coi nsurance, deductibles, or simlar cost-sharing charges). The
comrenter asserted that applying cost sharing to prem uns instead
of services would avoid the tracking burden altogether.

Response: W agree that it would be easier to track cost
sharing if the State only inposed prem uns or enroll nent fees and
that this would relieve States fromthe burden of tracking cost
sharing associated with services. However, the statute provides
States with flexibility to design cost sharing that neets their
policy goals. Wile sone States nay wi sh to design cost sharing

in a way that avoids or mnimzes the need for tracking, others
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may favor the use of copaynents to di scourage over-utilization.
We therefore encourage States to consider the ease of tracking
along with many other factors in devising their cost-sharing
systens, but do not prescribe or recommend a specific cost-
sharing design.

Comment: One commenter recomended that HCFA revise
paragraph (d) of this section to require that State plans include
a description of the disenrollnment protections established
pursuant to 8457.570, in addition to the consequences for an
enrol | ee who does not pay a charge. The commenter noted that
8457.570 requires disenroll nent protections; however, nothing in
the regulation currently requires States to describe these
processes in the State SCH P pl an.

Response: W agree with this comment. W intended to
require States to include disenrollnment protections in their
State plans, as stated in the preanble to the proposed
regul ation. Therefore, we have revised 8457.510(d) and
8457.515(d) to include the State plan requirenent that States
provi de a description of their disenrollnent protections as
requi red under 8457.570.

Comment: Several commenters indicated that HCFA shoul d
require, rather than recomend, that States devel op tracking
mechani snms that do not rely on the beneficiary denonstrating to

the State that he or she has met the cunul ative cost-sharing
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maxi mum The comenters did not believe that the finding of the
George Washington study (that States were not chargi ng high
enough cost-sharing to make it likely that famlies reached their
cap) was good cause for a weaker standard. The comenters noted
that States are currently experiencing very good budget clinates
that are likely to weaken at sone point, perhaps causing States
to raise their cost-sharing requirenents. They al so observed
t hat expansion to higher incone eligibility groups may cause
States to increase cost sharing under SCH P. Moreover, the
commenters believed that all States could devel op the capability
to track enrollees’ cunulative cost sharing if required, since
sonme States do so currently. And the commenters urged that the
requi renent be inposed on States and contracting plans rather
than i ndividual providers, since such a responsibility could
deter provider participation in SCH P

Response: As part of the study conducted by George
Washi ngton University, States were invited to a neeting to
di scuss tracking of cost sharing under SCHIP. During this
di scussi on, HCFA noted that sone States were capabl e of using
sophi sticated tracking nechanisns |ike swi pe cards to track their
cost sharing. These States typically have a | arge concentration
of managed care entities with participating providers who al ready
have in place hardware that aids in tracking cost sharing for the

SCHI P popul ation. However, States with providers located in
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rural areas, and with providers who are not part of managed care
net wor ks, have indicated that it is admnistratively expensive to
require States to put in place a sophisticated sw pe card

nmechani smthat would track cost sharing. Therefore, we have

deci ded to continue to encourage States to use a tracking

mechani smthat does not rely on the enrollee, but will not
requi re such a tracking nechani smdue to inplenentation
chal | enges and resource limtations in different States.

States nust distribute, as part of the information furnished
consi stent with 88457.110 and 457.525 and general outreach
activities, materials that informthe enrollee regarding his or
her cost-sharing obligations, and assist the famly in keeping
track of the charges paid. At a mninum States are required to
i ncl ude the schedul e of cost-sharing charges, and the doll ar
amount of the enrollee’'s famly's cunul ati ve cost-sharing
maxi mum We al so recommend that States educate the enrollee’s
famly regarding tracking cost sharing against the cunul ative
cost-sharing cap

Comment: Several commenters disagreed with our provision at
8457.510(e) that “a nmethodology that primarily relies on a refund
given by the State for overpaynent (of cost sharing) by an
enroll ee is not an acceptabl e nethodol ogy.” These comenters
i ndi cated that the use of a refund process can be the npbst cost

effective and sinple approach to ensuring that cost sharing does
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not exceed |limts, or that individuals exenpt fromcost sharing
are not required to pay when it is not appropriate. The
commenters believe States should be given the flexibility to
devel op their own process as |long as the process guarantees that
famlies will not have to pay cost-sharing charges for which they
are not responsible. The commenters suggested that we consider
that States are limted to a 10 percent cap on admnistrative
costs, and that overly prescriptive neasures added to
adm ni strative costs can take away from ot her inportant
adm ni strative functions, such as outreach and eligibility
determ nations. Several commenters al so questioned how t hese
provisions apply to a State that adm nisters SCH P t hrough
enpl oyer - sponsored heal th insurance pl ans.

Response: As stated in an earlier response, we recognize
that there are situations in which the use of a refund
net hodol ogy nay be necessary. However, we believe States
general ly nmust be proactive and provi de specific procedures for
enrollees and their famlies to follow so that they are not
overcharged cost sharing. A State nethodol ogy that nerely
rei nburses or refunds enrollees for any cost sharing in excess of
the cunul ative cost-sharing maxi nrum w t hout including steps to
hel p enrol | ees avoi d overpaynment will require the enrollees to
outl ay cash to obtain access to services that they should have

been able to access w thout the burden of cost sharing. W view
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such a refund policy to be contrary to the limts on cost sharing
set forth in section 2103(e) of the Act.

Comment: One conmenter suggested that we revise this
section to require that, in describing the nethodol ogy used to
ensure that total cost-sharing liability for an enrollee’s famly
does not exceed the cumul ative cost-sharing maxi num the State
pl an nmust describe how the State cal cul ates total incone for each
famly, and how the State will prevent charges over the
curmul ati ve cost-sharing maxi num The commenter noted that the
preanbl e stated that the description of the nethodol ogy nust
explain these areas. The commenter asked that this | anguage be
I ncorporated into the regul ation.

Response: W agree with the general point that the
comrenter was making, that States should be required to disclose
the principles used to cal cul ate cunul ati ve cost sharing
maxi muns, but we believe such disclosure is equally inportant on
an individual |level as on a statewi de |level. Thus, we are adding
paragraph (d) to 457.560, to require that the States provide the
enrollee’s famly the precise dollar anbunt of the cunul ative
cost-sharing maximumat the tinme of enrollnment and at the tinme of
re-enrol Il mnent. However, we have not revised 8457.510 because it
al ready requires the State plan to describe the nethodol ogy for
ensuring that cost sharing for a famly does not exceed

cunul ati ve maxi muns, and this nust include the informtion
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descri bed above. |If the description submtted in a proposed
State plan or anmendnent does not include a full explanation of
how i nconme is cal cul ated for purposes of the cunul ative cost
sharing maxi num and ot her rel evant details, HCFA requests this
information in review ng the subm ssion.

Comment: One commenter stated that, if a famly nust pay
nore than the customary rate for child care due to the speci al
needs of the child, there should be a nechanism for that
addi tional cost to be considered when determ ning financial
status. Children with chronic conditions should be defined to
i nclude children with nental health and substance abuse
conditions. Another comenter agreed with the finding of the
CGeorge Washington study that children with chronic conditions or
speci al needs often have expenses for related, non-covered
servi ces, which can create a trenendous financial burden for the
famly. The comenter recommended that the statute be changed to
elimnate the cost-sharing provision for eligible children wth
chronic illness or other special needs. |In this commenter’s
view, at a mninmnum all related expenses should be counted toward
the cunul ative cost-sharing cap for these children. The
comrenter also agreed with the George WAashi ngton study’s
recommendation that States assign a case manager to children wth
chronic needs to assure that cost sharing does not exceed the

cunmul ati ve cost-sharing maxi num for these children
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Response: Title XXI does not include any special provision
regardi ng cost sharing for children with special needs or chronic
conditions and we appreciate the comenter’s recognition that
this issue is driven by the statute. States may consider the
addi tional costs, including the costs associated with child care
and case managenent, borne by famlies of children wth speci al
needs or chronic conditions when inposing cost sharing on this
popul ati on, but HCFA does not have statutory authority to require
that States take these costs into account. |In addition, States
may, at their option, exenpt famlies of children wth speci al
needs or chronic conditions group fromcost sharing, because the
added costs of care can significantly reduce their disposable
I ncome. However, we have not specifically required States to
exenpt these children, and have therefore not included the
commenter’s reconmendation in the regulation text.

Comment: Several comenters opposed our suggestion in the
preanbl e that States count non-covered services towards the
cunmul ati ve cost-sharing maxi num

Response: W do not require States to count the costs of
non- covered services towards the cunul ati ve cost-sharing maxi num
However, we encourage States to consider the additional costs of
uncovered services particularly for famlies with special needs
chil dren, when inposing cost sharing. States nmay pursue this

policy option by counting non-covered services toward the
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cumul ative cost-sharing maxi nrum or by inplenenting other State
policies to limt the burden on such famlies.
4, Co- paynents, coi nsurance, deductibles, or simlar cost-
sharing charges: State plan requirements (8457.515).

Section 2103(e)(1)(A) of the Act requires that the State
pl an i nclude a description of the anmount of prem uns,
deducti bl es, coi nsurance and ot her cost sharing inposed. W
proposed that the State plan describe the follow ng el enents
regardi ng copaynents, coinsurance, deductibles or simlar
charges: the service for which the charge nay be inposed; the
anount of the charge; the group or groups of enrollees to whom
the charge applies; and the consequences for an enroll ee who does
not pay a charge. W proposed that the State plan describe the
met hodol ogy used to ensure that total cost-sharing liability for
an enrollee’'s fam |y does not exceed the cunul ative cost-sharing
maxi muns. This description nmust explain how the State cal cul ates
total inconme for each famly, and how the State will prevent
charges over the cunul ative cost-sharing maxi nuns.

Finally, we proposed, in accordance with the prudent
| ayperson standard in the Consuner Bill of R ghts and
Responsibilities, that States nust provide assurances that
enrollees will not be held Iiable for costs for energency
servi ces above and beyond the copaynent anobunt that is specified

in the State plan. Specifically, we proposed that the State pl an
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must include an assurance that enrollees will not be held liable
for additional costs, beyond the copaynent anpbunts specified in
the State plan, that are associated with energency services
provided at a facility that is not a participating provider in
the enrollee’s managed care network. |In addition, we require
that the State will not charge different copaynent anmounts for
ener gency services, based upon the location (in network or out of
network) of the facility at which those services were provided.
We indicated that we wel coned public coments on our proposed
policy. In this final rule, we have added a provision to
8457.515(d) that States nust describe in the State plan the

di senrol | nrent protections adopted by the State pursuant to

8457. 570.

Comment: One commenter suggested that 88457.510(d) and
457.515(d), which require that the State plan describe the
consequences for an enroll ee who does not pay a charge, be
revised to also require State plans to descri be the consequences
for a provider who does not receive a paynent from an enroll ee.
The comenter indicated that providers should have infornation on
the State’s policy regardi ng unpaid copaynents. The comment er
guestioned if providers may deny services to, or pursue
collection from enrollees who refuse to pay cost sharing. The
commenter also asked if States will increase paynents to

provi ders when enroll ees do not pay.
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Response: Unlike under the Medicaid program we do not have
the statutory authority to prevent providers under separate child
heal th prograns from denying services to enrolles who do not pay
their cost-sharing charges. Nor do we have clear authority to
preclude providers or the State frombilling the enrollee for
unpai d cost-sharing charges. State plans should, consistent with
fairness and equity, ensure that the provider or State gives the
enrol |l ee a reasonabl e opportunity to pay cost sharing before
pursuing collection. Providers should refer the enrollee back to
the State if he or she is denonstrating a pattern of non-paynent,
so that the State can review the financial situation of the
enrol |l ee. For exanple, the State should inquire whether the
enrol |l ee’s income has dropped to a Medicaid eligibility level, or
to a level of SCH P qualification that does not require cost
sharing or requires it at a lower level. W also suggest that
States maintain open comruni cation wth providers regardi ng any
financial |osses for the provider resulting from non-paynent of
cost sharing. However, we note that the State’'s policy in this
area is a matter of State discretion under this regulation.

Comment: One conmenter urged HCFA to add a provision nmaking
clear that an enrollee may not be deni ed energency services based
on the inability to make a copaynent, regardl ess of whether the
provider is inside or outside of the enrollee’ s nmanaged care

network. The commenter al so recommended that we include in the
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preanbl e a di scussion of the obligations of energency services
provi ders under the Energency Medical Treatnent and Active Labor
Act (EMTALA).

Anot her comment er suggested that as a general rule for al
SCHI P services, including energency services, cost-sharing limts
shoul d apply only to services delivered through network
participating providers. |If there is to be an exception to this
rule for emergency services, then cost-sharing limts should only
apply to out-of-network energency service providers that are not
wi thin a reasonabl e distance of network participating providers.

Response: Wile this is not an appropriate vehicle to
di scuss EMIALA responsibilities at |ength, when those
responsibilities are triggered, a hospital cannot turn away a
patient solely because of inability to pay. In addition,
8457.410 requires States to provide coverage of energency
services; 8457.495 requires States to ensure that SCH P enroll ees
have access to covered services, including energency services;
and 8457.515 specifies that enroll ees cannot be held liable for
cost sharing for energency services provided outside of the
managed care networKk.

If an enroll ee goes outside of a nanaged care network to
recei ve non-energency services that are not authorized by the
heal th plan, then the enrollee may be responsible for the ful

cost of the services provided. However, because of the nature of
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emergency services and the inportance of ensuring that enroll ees
recei ve such services wthout delay or inpedinent, such a
situation is not reasonable. Thus, as we discuss further bel ow,
we have retained the regulation text at 8457.515(f) providing
that enrollee financial responsibility for enmergency services
must be equal whether the enrollee obtains the services froma
net wor k provi der or out-of - networKk.

Comment: Several comenters supported the proposed
requi renent that beneficiary cost sharing for energency services
can not vary based on whether the provider is participating in a
managed care network or not. One comrenter specifically asserted
that the use of differential copaynents would be contrary to the
spirit of the “prudent |ayperson” standard for energency
services. Another conmenter recommended retaining or |owering
the proposed maximumlimt for copaynents on energency services,
rather than raising the [imt to |evels parallel to those
permtted in the Medi care+Choice prograns, in |light of the
inability of many |lowinconme famlies to access this anmount at
the tinme of an energency.

Response: In keeping with the prudent |ayperson standard of
assuring i nmedi ate access to energency services, we have retained
the prohibition against differential copays based upon | ocation
(in-network or out-of-network) under 8457.515(f). These services

are required to address an energency and can be tinme sensitive,
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and hi gher copaynent |evels for out of network providers m ght
result in an unacceptable delay to determ ne whether the provider
participates in the enrollee’s managed care network.

Furthernore, differential copaynent |evels mght affect the
ability of enrollees to access the closest and nost accessible
provi der.

We have neither raised nor |owered the proposed perm ssible
copaynent | evels for energency services, because we believe the
overall cost-sharing limtations are sufficient to protect
enrollee famlies. W have not adopted the Medi care+Choice
policy that would have permtted a $5.00 copaynent for energency
medi cal services. The cost sharing provisions at 8457.555 w ||
apply to energency nedi cal services.

Comment: We received a comment on our statenment in the
preanbl e that we consi dered adopting the Medi care+Choi ce policy
regardi ng enmergency services obtai ned outside of the provider
network. The commenter noted that limtations on energency room
cost sharing at Medi care+Choi ce | evels, whether in network or out
of network, could be adm nistratively burdensonme to group health
pl ans and participating providers, and m ght dissuade such
entities and practitioners fromcontracting with SCH P

Response: As noted above, we have not adopted the
Medi car e+Choi ce policy described in the preanble to the proposed

rule. W do note, however, that prem um assi stance prograns are
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subject to the sane cost-sharing requirenents and protections as

ot her types of SCHI P progranms. Such protections are required by

statute and recogni ze the uni que financial constraints of the

SCHI P popul ation. In situations where enployer plans charge nore

than is perm ssible under these rules, the State wll need to

devel op a nechanismto prevent enrollees from payi ng excess

char ges.

5. Cost sharing for well-baby and well-child care (8457.520).
Under section 2103(e)(2) of the Act, the State plan may not

I npose copaynents, deductibles, coinsurance or other cost sharing

wWith respect to well-baby and well-child care services in either

the managed care or the fee-for-service delivery setting. At

proposed 8457.520, we set forth services that constitute well -

baby and well-child care for purposes of this cost-sharing

prohi bition. W proposed to define these well-baby and wel | -

child services consistent wwth the definition of well-baby and

well -child care used by the Anmerican Acadeny of Pediatrics (AAP)

and i ncorporated in the Federal Enployees Health Benefits Program
(FEHBP) Bl ue Cross and Bl ue Shield benchmark plan.

We al so proposed to apply the prohibition on cost sharing to
services that fit the definition of routine preventive dental

services used by the Anerican Acadeny of Pediatric Dentistry

(AAPD) when a State opts to cover these services under its

progr am
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We proposed at 8457.520 that the follow ng services are
consi dered wel | -baby and well-child care services for the
pur poses of the prohibition of cost sharing under section
2103(e)(2):

e Al healthy newborn inpatient physician visits, including
routine screeni ng (whether provided on an inpatient or on an
out pati ent basis).

* Routine physical exam nations.

e Laboratory tests relating to their visits.

* Imunizations, and related office visits as recomended
in the AAP’s “CQuidelines for Health Supervision II1” (June 1997),

and described in “Bright Futures: Quidelines for Health

Supervision of Infants, Children, and Adol escents” (G een M,
(ed.). 1994).

* Wen covered under the State plan (at the State’s option)
routi ne preventive and di agnostic dental services (for exanple,
oral exam nations, prophylaxis and topical fluoride applications,
seal ants, and x-rays) as described by the AAPD s current
Ref erence Manual (Pediatric Dentistry, Special |ssue, 1997-1998,
vol 19:7, page 71-2).

Comment: One conmenter noted that the |anguage of this
section is anbiguous in stating that the “State plan may not
I npose copaynents, deductibles, coinsurance or other cost sharing

with respect to well-baby/well child care services as defined by
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the State.” HCFA should clarify that no preventive service as
defined by the Guidelines for Health Supervision Il (including
t he appended Recommendations for Preventive Pediatric Health
Care) and Bright Futures is subject to cost sharing, as was

i ntended by the underlying statute.

Response: W agree with the comenter and have revi sed
8457.520(a) to be clearer that a State nay not inpose cost
sharing on services that would ordinarily be considered well -baby
and well-child care. As described in subpart D, Benefits, States
may define well-baby and well-child services for coverage
purposes. Wiile this may provide States flexibility in
determ ning the appropriate scope of benefits, such flexibility
IS not appropriate with respect to cost sharing which m ght deter
appropriate utilization of covered services. Thus, we are
specifying in 8457.520(a) that cost sharing nay not be inposed on
any covered services that are also wthin the scope of AAP wel | -
baby and wel|l-child care recommendati ons.

Comment: One conmenter noted that there are differences
bet ween the discussion of this provision in the preanble (64 FR
60913) and in the regulations text (64 FR 60955). The comenter
believed the provision as set forth in the regulations text is
nore clear.

Response: In this final rule, we are adopting the

provi sions regardi ng wel |l -baby and well-child care as set forth
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in the regulations text at 8457.520, except that we have anended
these provisions to clarify the scope of services to which the
prohi bition on cost sharing applies.

Comment: A nunber of commenters expressed concern that
adol escent health care services are not specifically listed as
wel | - baby and wel |l -child care services exenpt from cost sharing.
Al t hough the preanble notes that well-child care includes health
care for adol escents, the commenters urged HCFA to make specific
nmention of this fact in the regulation. One commenter
recommended that HCFA define adol escent health care services
usi ng the schedules fromthe American Medical Association’s
“Qui del i nes for Adol escent Preventive Services,” and the Anerican
Col | ege of Qostetricians and Gynecol ogists, “Primary and
Preventive Health Care for Fenmal e Adol escents” as well as those
of the Anmerican Acadeny of Pediatrics. Another commenter noted
that there is no reason why a physical examfor a toddler shoul d
be exenpt from cost-sharing requirenents while an exam and
rel ated services for an adol escent are not.

Response: It is not necessary to add the term adol escent to
the regul ati on because the term*“child” as defined by the statute
and regulation refers to enroll ees under the age of 19 the cost-
sharing rules set forth in this regulation apply to all children
under age 19. Therefore, States cannot inpose cost sharing on

any well-child care services provided to an adol escent under the
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age of 19. In addition, the standard recommended by the AAP for
routine physical exans specifically includes treatnent of
adol escent s.

Comment: One commenter disagreed with the use of a specific
I mruni zati on schedul e because it nmay be difficult for States
usi ng enpl oyer-sponsored insurance to i nplenent this requirenent.
The comenter recommended that we revise the regulation to state

“I'mmuni zations and rel ated office visits as nedically necessary.?

Response: W are not accepting the comenter’s suggestion
because i nmuni zati ons recommended by the Advi sory Conmm ssion on
| mruni zation Practices (ACIP) are generally accepted as being
nmedi cal |y necessary. The State is responsible for assuring that
an enrol |l ee does not pay cost sharing for any inmunizations
recommended by ACI P.

Comment: One commenter recommended that the imunization
schedul e i ncl ude updat es.

Response: As proposed, 8457.520(b)(4) prohibits cost
sharing for inmmunizations and related office visits as
recommended by ACIP. W are retaining this |anguage in the fina
regul ati on at 8457.520(b)(4) which also indicates that updates to
these guidelines nust be reflected in States cost-sharing
pol i ci es.

Comment: One commenter urged that HCFA renpve the term

“routine physical exam nations” fromthe |list of well-baby and
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well -child care services. The inclusion of this termis
confusing in this commenter’s view because al nost every office
visit for children entails a “physical exam nation” as part of

t he eval uati on and nmanagenent conponent of the office visit. As
an alternative, the commenter reconmended using the | anguage for
wel | - baby and well-child care services as listed in 8457.10.

O her comenters recomended that routine exans be specifically
tied to professionally established periodicity schedul es.

Response: W agree that our intent may have been uncl ear.
We have revised 8457.520(b)(2) to provide that the well-baby and
wel | -child routine physical exans, as recommended by the AAP s
“Quidelines for Health Supervision 111”7, and described in “Bright
Futures: Cuidelines for Health Supervision of Infants, Children
and Adol escents”, (which would include updates to either set of
gui deli nes) may not be subject to cost sharing.

Comment: Several commenters stated that |lab tests should
not be exenpt from cost sharing, especially given that |ab tests
are expensive and not always preventive. Since |ab services are
provi ded by a separate entity, outside of the office of the
physi ci an providing the well-baby and well-child care service,
States should be given flexibility in determ ning whether to
exenpt | ab services fromcost sharing, particularly in nanaged
care settings. One commenter requested that HCFA clarify the

I ntention of the provisions excluding |ab services from cost
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sharing. The commenter questioned if the exenptionis limted to
| aboratory tests that are associated with the well-baby and well -
child visit.

Response: W have revised the regul ation text at
8457.520(b)(3) to indicate that States are required to exenpt
fromcost sharing only those | ab tests associated with the well -
baby/wel | -child routine physical exans described in
8457.520(b)(2). W believe the exenption fromcost sharing for
these lab tests is consistent with the statutory intent that
there is no cost sharing inposed on enrollees for well-baby and
well -child care services. All other |lab tests that are not
routi ne and not part of a well-baby or well-child visit may be
subj ect to cost-sharing charges consistent with the other cost-
sharing provisions of this subpart.

Comment: Several commenters indicated their view that
States should have the flexibility to determ ne how best to
I nprove access to dental services. In their view, the
prohi bition of cost-sharing for dental services may di scourage
States fromoffering dental services under SCH P because it is an
optional benefit. One comenter recommended prohibiting States
frominposi ng copaynents, deductibles, coinsurance or other cost
sharing for all covered dental services. This commenter
i ndi cated that the Medicaid programhas clearly denonstrated that

i nposing costly, difficult, and risk shifting mnagenent



HCFA- 2006- F 476

procedures on providers severely limts participation in such
prograns and therefore severely restricts access to essentia
oral health care for this high risk, high need population. The
commenter stated that, for exanple, if a child arrives in a
dental office without the appropriate cost-sharing funds, the
practitioner nmust either defer the needed service, enter into
costly billing procedures, or waive the noney due and such

wai vers previously have, on sone occasions, been interpreted as
i nsurance fraud. The commenter indicated that our policy may
di scourage practitioners fromparticipating in the SCH P program
and result in problens of access to care for the children with
the greatest need.

Response: The nmajority of separate child health prograns
of fer dental benefits and do not inpose cost sharing on
preventive dental services. |If States were to inpose cost
sharing on preventive benefits, due to their limted incones,
enrol |l ees woul d only access services when needed and when
services are nost expensive. Alnost all States have elected to
provi de at | east sone dental coverage in their State plans
wi t hout cost sharing for preventive services. The cost-sharing
exenption policy has not caused States to discontinue coverage of
dental services thus far. In addition, we note that the cost-
sharing exenption on well-baby and well-child care services is

based upon section 2103(e)(2)of the Act, which provides that the
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State plan may not inpose cost sharing on benefits for these
preventive services. W have interpreted this statutory
provision to support the cost-sharing exenption for routine
preventive and di agnostic dental services.

6. Publ i ¢ schedul e (8457.525).

Section 2103(e)(1)(A) of the Act requires that the State
provide a public schedule of all cost-sharing charges. W
proposed that the public schedule contain at | east the current
SCHI P cost-sharing charges, the beneficiary groups upon whom cost
sharing will be inposed (for exanple, cost sharing inposed only
on children in famlies wth inconme above 150 percent of the
FPL), the cunul ative cost-sharing maxi nuns, and the consequences
for an enrollee who fails to pay a cost-sharing charge. W also
proposed that the State nust nmake the public schedul e avail abl e
to enrollees at the tine of enrollment and when the State revises
the cost-sharing charges and/or cumnul ative cost-sharing nmaxi mum
applicants at the time of application, SCH P participating
provi ders and the general public. To ensure that providers
| npose appropriate cost-sharing charges at the tine services are
rendered, we proposed that the public schedul e nust be nmade
avai lable to all SCHI P participating providers. |In this fina
rul e, we have added 8457.525(a)(4) which indicates that the State
must include in the public schedule, the mechani sns for naking

paynents for required charges. W also added to 8457.525(a)(5)
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that the public schedul e describe the disenrollnment protections
pursuant to 8457.570.

Comment: Several commenters recommended that States have
the option to provide information in the public schedul e that
defi nes cunul ative cost sharing as a percentage of incone. The
comrenters requested that we clarify that States can defer
responsibility for distributing the public schedule to all SCH P
providers to the managed care entities as part of their
contractual obligations.

Response: States may define the cunul ati ve cost-sharing
maxi mum as a percentage of incone in the public schedul e and
request that managed care entities distribute the public schedule
to all SCH P providers (although the State retains the
responsibility that the entities involved nmake the schedul e
avai |l able to providers). However, we have nodified the
regul ation at 8457.110(b)(2) to indicate that States nust
cal cul ate the precise anount of the cunul ative cost-sharing
maxi mum (t he doll ar anmount instead of a percentage of incone)
that applies to the individual enrollee’s famly at the tinme of
enrollment (as well as at the tine of re-enrollnent) to maxi m ze
the useful ness of information provided to the famly and to
ensure uniformcal cul ati on of the anmount, maxi m ze the useful ness
of the information, and nmake tracking easier.

Comment: One commenter urged HCFA to include | anguage in
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the preanble that “applicants” and “enrol |l ees” incl ude

adol escents (i ndependent fromother children in their famly) and
that informati on should be directed to them about any schedul e of
costs. The commenters noted that adol escents often seek care on
their own, not only for services that they need on a confidentia
basis, but for other services as well. Unless they are aware of
the charges they nmay encounter, and the services that do not
require a copaynent, they may be deterred from seeking care, in
this commenter’s view.

Response: Section 457.525(b) specifically requires States
to provide a public schedule, which includes a description of the
plan’s current cost-sharing charges, to SCH P enrollees at the
time of application, enrollnment, and when cost-sharing charges
are revised. W have added a provision at 8457.525(b) (1)
requiring that States provide SCH P enroll ees the public schedule
at reenrollment after a redetermnation of eligibility as well.
This section also requires that cost-sharing charges be disclosed
to SCH P applicants at the tinme of application. SCH P enroll ees,
by definition, are children under age 19. |In nost cases, this
information will be given to famly nenbers due to the age of the
child. However, we encourage States to provide information about
cost sharing directly to adol escent applicants and enroll es when
appropriate. W also encourage States to consider the range of

applicants, enrollees and famly nmenbers who m ght benefit from
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the provision of this information, including adol escents, and we
encourage States to describe the plan’s current cost-sharing
charges in | anguage that is easily understood and tailored to the
needs of target popul ations, consistent with section 457.110.

Comment: One commenter suggested that the requirenent to
provi de the public schedule to applicants nay be overwhelnmng to
both the program and the applicants. Enrollees are nost
interested in the information relating to the famly’s individua
obl i gati ons.

Response: Section 2103(e)(1)(A) of the Act provides
sufficient authority to require States to make a public schedul e
avai l able, and to provide all interested parties with notice of
cost-sharing obligation for the program In addition,
applicants should be given a chance to review the cost sharing
structure prior to enrollnment, so that the applicant w |
understand the potential costs of SCH P and can nake a reasoned
choice as a health care consuner. This policy also aids in
future tracking of the famly’'s cost-sharing obligation.

Comment: One commenter recomended that HCFA require that
the public schedule contain information about an enrollee’s
rights with respect to cost sharing, including the right to
recei ve notice and make past due paynents, as well as other
protections established by the State in conpliance with 8457. 570.

Response: Section 457.525(a)(5) of this final rule requires
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that the public schedule include a description of the
consequences for an enroll ee who does not pay a cost-sharing
charge. W are also revising this section to require States to
di scuss, as part of this description, the disenroll nent
protections it has established pursuant to 8457.570. Section
457.570 requires States to provide enrollees with an opportunity
to pay past due cost sharing, as well as an opportunity to
request a reassessnent of their incone, prior to disenrollnent.
Comment: One conmenter reconmended that we require States
to include detailed informati on about the cost-sharing schedul e
at each annual renewal and in the SCH P application
packet / panphl et. Applications should also include information to
notify participants of services that are subject to cost sharing.
Response: W have revised 8457.525(b)(1) to require that
States al so provide the public schedule at the tine of a re-
enroll ment after a redetermnation of eligibility. |In addition,
we note that 8457.525(a)(1l) requires that the public schedul e of
cost-sharing requirenents include information on current cost-
sharing charges and the cunul ative cost-sharing maxi nuns. This
i nformati on shoul d specify the services or general category of
services for which cost sharing is inposed and services that are
exenpt from cost sharing.
7. General cost-sharing protection for |ower income children

(8457. 530).
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At 8457.530, we proposed to inplenent section 2103(e)(1)(B)
of the Act, which specifies that the State plan may only vary
prem uns, deducti bl es, coinsurance, and other cost-sharing
charges based on the famly incone of targeted | owincone
children in a manner that does not favor children fromfamlies
wi th higher income over children fromfamlies with | ower incone.
We noted that this statutory provision and the inplenenting
regul ations apply to all cost sharing inposed on children
regardl ess of famly incone.

Comment: One commenter requested that when considering the
requi renent that States not vary cost sharing based on the famly
i ncome of the targeted |lowincone children in a manner that
favors children fromfamlies with higher incone over children
fromfamlies with | ower inconme, HCFA should consider the issue
of di sposable inconme. The comrenter recomended that we shoul d
consider only the incone the famly receives above 100 percent of
the FPL (di sposable incone). Wen applying a flat percentage
assessnent, the assessnment will consune nore of the |ower-incone
famly’s disposable incone than the di sposable incone of a
hi gher-incone famly. The comenter cited the foll owm ng exanpl e:
a straight 3 percent assessnent would consune 9 percent of the
di sposabl e inconme for a famly at 150 percent of poverty but only
6.5 percent of the incone for a famly at 185 percent of poverty.

Response: W recogni ze that health care costs may consune a
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| arger proportion of a lower incone famly’'s disposable incone.
Accordingly, at 8457.560(d), we provide for a |lower cunulative
cost-sharing maxi mum (2.5 percent) for cost sharing inposed on
children in famlies at or below 150 percent of the FPL in part
because of the higher proportionate consunption of disposable
i ncone at | ower poverty levels. Also, in accordance with
8457. 540(b), and section 2103(a)(1)(B) of the Act, copaynents,
coi nsurance, deductibles and simlar charges inposed on children
whose famly incone is at or below 100 percent of the FPL may not
be nore than what is permtted under the Medicaid rul es at
8447.52 of this part and the charges may not be greater for
children in lower income famlies than for children in higher
I ncome famlies.
8. Cost-sharing protection to ensure enroll nent of Anerican
I ndi ans/ Al aska Natives (8457.535).

Section 2102(b)(3)(D) of the Act requires the State plan to
i ncl ude a description of the procedures used to ensure the
provi sion of child health assistance to targeted | ow i ncone
children in the State who are Indians (as defined in section 4(c)
of the Indian Health Care I nprovenent Act). To ensure the
provi sion of health care to children fromAI/AN famlies, we
proposed that States nust exclude AlI/AN children fromthe
I nposition of prem uns, deductibles, coinsurance, copaynents or

any other cost-sharing charges. For the purposes of this
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section, we proposed to use the definition of Indians referred to
In section 2102(b)(3)(D) of the Act, which defines Al aska Natives
and Anerican Indians as Indians defined in section 4(c) of the
I ndian Health Care | nprovenent Act, 25 U S. C 1603(c). W also
specified in the regulation that the State nust only grant this
exception to Al/AN nenbers of Federally recogni zed tribes (as
determ ned by the Bureau of Indian Affairs).

Comment: Several comenters requested that HCFA reconsi der
the Al/AN exenption. Mny commenters noted that it is
adm ni stratively burdensone (especially in States with snal
Al / AN popul ati ons) and expensive in light of the fact that a
nunber of States have al ready negotiated contracts with health
care entities that assune cost sharing for this population and
application of the 10 percent Iimt on admnistrative
expenditures. Many commenters recommended that we focus on
techni cal assistance instead to assure that States are consulting
with tribes. Some commenters were concerned that having no cost
sharing for this group, but having it for other children in the
program woul d single out AlI/AN children in health care provider
offices and facilities. Also, commenters believed our policy
contradicts the statutory intent to prevent discrimnation
agai nst children with lower famly inconmes. In their view, the
elimnation of cost sharing in these situations creates a

different standard for a specific population group and nay inply
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to both providers and famlies SCH P enrollees that Al/AN
children’s parents cannot be relied upon to pay anything toward
the costs of their health care. One commenter observed that if
HCFA s reason for exenption is because AlI/AN children are
typically unable to pay cost sharing, then the exenption should
apply to special needs children as well.

Response: Section 2102(b)(3)(D) of the Act requires that a
State ensure the provision of child health assistance to targeted
| ow-i ncome children in the State who are Indians. In accordance
with this statutory provision and to enhance access to child
heal th assi stance, we have specified that States may not i npose
cost sharing on this population. This exenption is consistent
with section 2103(e)(1)(B) of the Act because this statutory
provi sion prohibits States from i nposing cost sharing based on
the famly incone of targeted | owinconme children in a manner
that favors children fromfamlies with higher income over
children fromfamlies with | ower inconme. The exenption from
cost sharing for AI/AN children is not a variation of the cost
sharing based on the famly' s incone and is not a violation of
section 2103(e)(1)(B). The cost-sharing exenption for Al/AN
children is based upon the statutory requirenent at section
2102(b)(3) (D), which requires particular attention to this
popul ati on.

This cost-sharing exenption also reflects the uni que Federa
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trust with and responsibility toward Al/ANs. The statute
specifically singles out children who are Al/ANs and requires
that States ensure that such children have access to care under
SCHI P. The statute confirns that Al/AN children are a
particul arly vul nerabl e popul ation, and that a requirenent to pay
cost sharing will act as a barrier to access to care for this
popul ation. Therefore, in order to operate a SCH P programin
conpliance with section 2103(b)(3)(D), the only way to ensure
access to AI/AN children is to exenpt themfromthe cost-sharing
requi renents. In addition, absent this exenption for Al/AN
children, these children nmay pursue services fromthe Indian
Heal th Service (IHS) (where cost sharing is not required) wthout
pursui ng coverage under SCH P or Medicaid. W disagree with the
commenter’s assertion that a simlar exenption should be granted
for children with special needs, there is no parallel statutory
provision that requires States ensure access to this popul ation.
Wil e the uni que nedi cal needs of this popul ation are not
insignificant, the Al/AN exenption is based on the Federal triba
rel ati onship and responsibility for protection of this specific
group. However, we do not believe there is sufficient rationale
or authority for including special needs children under this
exenpti on.

We further recognize that it may be adm nistratively

burdensone for sonme States to exenpt this population if States
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are required to verify the status of the enroll ee as |Indians.
However, States may rely on the beneficiary to self-identify
their nenbership in a Federally-recognized tribe and self-

i dentification would substantially reduce the adm nistrative
burden and associated costs to the State. Al so, this exenption
will not single out Al/AN children at providers’ offices and
facilities if the State requires the enrollee to self-identify at
the tinme of enrollnent and the State provides inconspicuous
identification for these children so that providers know not to
charge them cost sharing at the tine the enrollee receives
servi ces.

Comment: One conmenter asked HCFA to clarify that cost-
sharing charges are not inposed by Tribal clinics or community
heal th centers.

Response: Under 8457.535, the Al/AN popul ation is exenpt
fromcost sharing. |IHS facilities and tribal facilities
operating with fundi ng under P.L. 93-638 (“tribal 638
facilities”) do not charge cost sharing to the Al/AN popul ati on.

Comment: Several commenters recommended that the States’
costs incurred due to the Al/AN exenption should be rei nbursed
wi th 100 percent Federal funds.

Response: A State will be able to claimmatch for increased
costs resulting fromthe Al/AN exenption at the State’s enhanced

mat ching rate. However, we do not have authority under title XXI
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to provide 100 percent FMAP for these costs and woul d therefore
need a | egi slative change to do so.

Comment: Several commenters recommended that Al/AN
enroll ees be permtted to self-certify their A/AN status if HCFA
does not concur with the commenter’s request to renove the Al/AN
cost-sharing exenption

Response: W agree and take note that we have revised the
policy set forth in the preanble to the proposed rule. States
may all ow self-identification for the purposes of the Al/AN cost-
sharing exenption. Self-identification is consistent with our
policies that encourage States to sinplify the application and
enrol | ment processes.

Comment: One conmenter suggested that we apply the Al/AN
cost-sharing exenption to all Indians based on the definition
referred to in section 2102(b)(3)(D). The conmmenter requested
that we renove the provision in the proposed regul ati on at
8457.535 that would narrow this definition to “Al/AN nenbers of a

Federally recogni zed tribe.” The comenter stated that this

definition of AI/AN children is nore restrictive than that in the
I ndian Health Care | nprovenent Act, has no basis in title XXi

and it is also inconsistent with the definition of Indian set
forth in the consultation provisions at 8457.125(a), which
expressly request that States consult with “Federal recognized

tribes and other Indian tribes and organizations in the State...”
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The comenter indicated the viewthat there is little point in
consulting with non-Federally recognized tribes about enroll nent
in SCHHP if the children of those tribes are not excluded from
the prem uns and cost shari ng.

Response: Because the Federal/tribal relationship is
focused only on Al/ANs who are nenbers of Federally recognized
tribes, this final rule only requires States to exenpt from cost
sharing Al/ANs who are nenbers of Federally recogni zed tri bes.
Wth regard to the consultation requirenents at proposed
8457.125(a), we note that, although the cost-sharing exenption is
required only for Al/ANs who are nenbers of a Federally
recogni zed tribe, individuals fromother tribes nay be eligible
for child health assistance under SCH P. There are nunerous
I ssues other than cost sharing that are involved in designing and
operating a program and we believe that States should be open to
consultation with all interested parties, including non-federally
recogni zed tribes. As such, we have renoved the consultation
requi rement from 8457. 125 and encourage the participation of
these groups in the public invol venent process established by the
State in accordance with the new 8457.120(c). Finally, we have
nodi fied the definition of American |Indian/Al aska Native at
8457.10 to be consistent with the Indian Health Care | nprovenent
Act, yet also conport nore closely with the definition used in

the Indian Self Determ nation Act (| SDEAA).
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Comment: One conmmenter suggested that HCFA allow tine for
States to conply with this new requirenent and not del ay approval
of State plans or plan anmendnents for the tine it wll take to
change State law to inplenent this change.

Response: In a letter dated October 6, 1999, HCFA i nforned
SCHI P State health officials that we interpret the SCH P statute
to preclude cost sharing on Al/AN children. Since Cctober 1999,
we have required States submtting State plan anendnents to alter
cost sharing to conply with the exenption in order to gain
approval for these anendnents. States that have not submtted
such anmendnents have been given anple notice of this policy. W
wi Il expect all States to conply with the requirenents of
8457. 565(b), which inplenents the exenption of Al/AN targeted
| ow-i ncome children fromcost sharing and conply i mediately with
this requirenent upon the effective date of this regul ation.

Comment: One commenter suggested that States with snal
Al / AN | ndi an popul ati ons be waived fromthe cost sharing
exenption so they can continue their prograns as inplenented.

Response: W realize there is sone concern about the
admnistrative difficulties related to exenpting Al/AN chil dren
fromcost sharing in States with small Al/AN popul ati ons.
However, as noted above, we will permt AlI/AN applicants to self-
identify at the tine of enrollnent for the purposes of the cost-

sharing exenption. This policy mnimzes the admnistrative
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burden on States.

Comment: Two conmmenters asked HCFA to clarify that, in
States with SCH P or Medicaid expansions involving Al/AN adults
or entire famlies, the cost-sharing exenption be applied to
Al /AN adults as well.

Response: In States with separate child health prograns or
Medi cai d expansi ons that provide coverage to Al/AN adults or
entire AI/AN famlies, the cost-sharing exenption only applies to
children. |If a State has inposed a premumon the famly, the
State nmust reduce the premi um proportionately so that it applies
to adults only. They also nust not deny children access to
coverage if the adults in the famly cannot nmake prem um
paynents. W are not restricting cost sharing for Al/AN adults
because section 2102(b)(3)(D) directly refers to children only.

9. Cost-sharing charges for children in famlies at or bel ow
150 percent of the Federal poverty line (FPL) (8457.540).

Section 2103(e)(3) of the Act sets forth the limtations on
prem uns and ot her cost-sharing charges for children in famlies
with inconmes at or bel ow 150 percent of the FPL. Pursuant to
section 2103(e)(3)(A) (1) of the Act, we proposed that in the case
of a targeted | owinconme child whose famly incone is at or bel ow
150 percent of the FPL, the State plan nmay not inpose any
enrol |l ment fee, premum or simlar charge that exceeds the

charges permtted under the Medicaid regul ations at 8447.52,
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whi ch i npl enent section 1916(b)(1) the Act. Section 447.52
speci fies the maxi mum nonthly charges in the form of enroll nent
fees, premuns, and simlar charges, for Medicaid eligible
famlies.

Section 2103(e)(3)(A) (ii) provides that copaynents,
coi nsurance or simlar charges inposed on children in famlies
with incone at or bel ow 150 percent of the FPL nust be nom nal,
as determ ned consistent with regulations referred to in section
1916(a)(3) of the Act, with such appropriate adjustnent for
inflation or other reasons as the Secretary determ nes to be
reasonable. The Medicaid regulations that set forth these
nom nal anpunts are found at 8447.54. For children whose famly
incone is at or bel ow 100 percent of the FPL, we proposed that
any copaynents, coinsurance, deductibles or simlar charges be
equal to or less than the anounts permtted under the Medicaid
regul ations at 8447.54. For children whose famly incone is at
101 percent to 150 percent of the FPL, we proposed adj usted
nom nal anpunts for copaynents, coinsurance, and deductibles to
reflect the SCHI P enrollees ability to pay sonewhat hi gher cost
sharing. W proposed that the frequency of cost sharing neet the
requi renents set forth in proposed 8457. 550.

We al so proposed that the cost sharing i nposed on children
in famlies with incones at or bel ow 150 percent of the FPL be

limted to a cunul ati ve nmaxi mum consi stent wi th proposed
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8457.560. Specifically, we proposed that total cost sharing
I nposed on children in this population be |limted to 2.5 percent
of a famly's incone for a year (or 12 nonth eligibility period).

Comment: One conmenter questioned if the cost-sharing
limts at 88457.540, 457.545, 457.550, 457.555 and 457.560 apply
to out-of -network cost-sharing charges. The conmenter
recomended that the [imts only apply to services delivered
through the network participating providers. [|f not, the
commenter argued that States cannot effectively use managed care
to control costs and will be unable to devel op effective
partnershi ps with enpl oyer-sponsored health i nsurance prograns to
provi de SCHI P servi ces.

Response: If an enroll ee receives services outside of the
network that were not approved or authorized by the managed care
entity (MCE) to be received outside of the network, then the
services are considered non-covered services and the enroll ee may
be responsible for related cost-sharing charges inposed (other
than in the case of energency services provided under
8457.555(d)) irrespective of the [imts established under the
above referenced sections. |f, however, the services are
aut hori zed by the MCE and provi ded by an out-of -network provider,
the cost-sharing limts of this subpart apply. A State nust
ensure enrol |l ees access to services covered under the State plan,

but a State has di scretion over whether to use a fee-for-service
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or a nanaged care arrangenent.

Comment: A couple of commenters observed that the prem um
limts as set forth in the Medicaid regul ations at 8447.52 are
unreasonably | ow, since these cost-sharing provisions and limts
have not been updated since the 1970s. These commenters proposed
that we use a percentage (of paynent) to set these anounts
i nstead of a flat dollar anmount.

Response: Section 2103(e)(3)(A) (I) provides that States nay
not inpose enrollnment fees, premuns or simlar charges that
exceed the maxi mum nonthly charges permtted, consistent with the
standards established to carry out section 1916(b)(1) of the Act.
Permtting States to charge higher premuns on famlies wth
i ncomes at this |level of poverty would be inconsistent with the
statute.

Comment: One commenter suggested that the rule and preanble
explicitly address the cost sharing treatnent of children in
famlies below the Federal Poverty Level. They noted that, in
States that have retained the resource test for children in
Medi caid, significant nunbers of children bel ow poverty will be
enrolled in separate child health prograns due to excess assets.
This commenter recommended that 8457.540 be revised to reflect
the fact that sonme adol escents under 100 percent of the FPL may
be receiving SCH P services until they are fully phased into

regul ar Medicaid and that protections nust apply to these
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children as well.

Response: Section 457.540(b) of the proposed regul ation
addresses the need for |lower cost-sharing limts for cost sharing
I nposed on all children bel ow 100 percent of the FPL. This
section limts cost sharing to the uninflated Medicaid cost-
sharing limts permtted under 8447.54 of this chapter. Section
2103(e)(3) (A (1) limts premuns, enrollnent fees, or simlar
charges to the maxi nuns permtted in accordance with section
1916(b) (1) of the Act. In addition, because the definition of
“child” includes adol escents under the age of 19, there is no
need to revise this section. W have retained this proposed
provision in the final regulation. However, it should be noted
that we have added paragraphs (d) and (e) to 8457.540. These
requi renents were originally part of 8457.550, which has been
renoved to inprove the format of the regulation.

Comment: One commenter disagreed with the separate
groupi ng, relative to cost sharing, for SCH P enrol |l ees under 100
percent of the FPL and the application of the Medicaid cost-
sharing limts to this population. The commenter noted that the
proposal is beyond the statute (the statute only refers to two
tiers - above 150 percent of the FPL and at or bel ow 150 percent
of the FPL) and that the nonetary difference between the SCH P
schedul e applicable to 101 percent to 150 percent of the FPL and

the Medicaid cost-sharing schedule is mnimal. The conmenter
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noted that the cost to States to create a programfor this new
i ncome |level is very significant. The commenter argued that the
Medi cai d cost-sharing requirenents proposed for SCH P enroll ees
under 100 percent FPL were devel oped two decades ago and have no
connection to current health care costs or program changes.
According to this comenter, creating this newtier of eligible
SCHI P enrol |l ees does not seemto conport with the flexibility
provided States in the Congressional debate on SCH P, or witten
intitle XXI.

Response: Section 2103(e)(3)(A)(ii) of the Act specifies
that the State plan nay not inpose “a deductible, cost sharing,
or simlar charge that exceeds an anount that is nom nal (as
determ ned consistent with the regulations referred to in section
1916(a)(3) of the Act), with such appropriate adjustnent for
inflation or other reasons as the Secretary determ nes to be
reasonable.” The Secretary has the discretion to determ ne the
i ncreases to the Medicaid cost-sharing [imtations that are
reasonabl e and under this authority the Secretary has determ ned
that it is not reasonable for States to i npose cost sharing above
the Medicaid limtations contained in 8447.54 for children with
famly incones that are bel ow the Federal poverty line. As noted
in the conment above, children at this incone | evel who are
eligible for separate child health prograns typically reside in

States that have retai ned the resource test for children in
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Medi caid, and may be well bel ow 100 percent of the FPL. In this
case, even small increnments in cost sharing nmay inpact the
ability to access services.

10. Cost sharing for children in famlies above 150 percent of
the FPL (8§457.545).

Section 2103(e)(3)(B) nandates that the total annua
aggregate cost sharing with respect to all targeted | owincone
children in a famly with i ncone above 150 percent of the FPL not
exceed 5 percent of the famly’'s incone for the year involved.
The proposed regul ation provided that the plan may not inpose
total premuns, enrollnment fees, copaynents, coinsurance,
deducti bles, or simlar cost-sharing charges in excess of 5
percent of a famly's income for a year (or 12 nonth eligibility
period). W have deleted this section because it repeats the
requi renents already stated in 8457.560(c). Please see the
comrents and responses at 8457.560(c) for further discussion.

11. Restriction on the frequency of cost-sharing charges on
targeted |l owincone children in famlies at or bel ow 150 percent
of the FPL (8457.550).

Section 2103(e)(3)(A) (i1) of the Act specifies that the
State plan may not inpose a deductible, cost sharing, or simlar
charge that exceeds an anount that is nom nal as determ ned
consistent with regulations referred to in section 1916(a)(3) of

the Act, “with such appropriate adjustnents for inflation or
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ot her reasons as the Secretary determ nes to be reasonable”. W
proposed to adopt the Medicaid rule at 8447.53(c) that does not
permt the plan to inpose nore than one type of cost-sharing
charge (deductible, copaynent, or coinsurance) on a service. W
al so proposed that a State nmay not inpose nore than one cost-
sharing charge for nmultiple services provided during a single
office visit.

We al so proposed to adopt the Medicaid rules at 8447.55
regardi ng standard copaynents. Specifically, we proposed to
provide that States can establish a standard copaynent anmount for
| ow-i ncome children fromfamlies with inconmes from 101-150
percent FPL for any service. W proposed to expand upon the
Medicaid rules and allow States to provide a standard copaynent
amount for any visit. Simlar to the provisions at 8447.55 that
al l ow a standard copaynent to be based upon the average or
typi cal paynent of the service, our proposed provision would
allow a State to i npose a standard copaynent per visit for non-
institutional services based upon the average cost of a visit up
to the copaynent |imts specified at proposed 8457.555(a), on
these famlies.

Comment: A few commenters asked if States can still charge
an enrol Il ment fee. HCFA should clarify that States can charge
both an enroll nment fee for SCH P and copaynents for services,

provi ded aggregate and individual dollar limts on cost sharing
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are observed.

Response: States can charge an enrollnent fee for famlies
at or below 150 percent FPL as long as the enrollnent fee does
not exceed the maxi muns specified in 8457.540(a) for children in
famlies at or bel ow 150 percent of the FPL and does not exceed
the cunul ative cost-sharing maxi nrumin accordance with
8457.560(d) (2.5 percent of a famly’'s incone for a year or
l ength of the child s eligibility period). For enrollnent fees
I nposed on children in famlies wth i ncome above 150 percent of
the FPL, enroll nent fees and other cost sharing are limted to
the cunul ative cost-sharing maxi nrum specified in 8457.560(c) (5
percent of the enrollee’s famly income for a year or the length
of the child s period of eligibility). The restriction on
I nposition of one type of cost sharing in this section applies
only to copaynents, deductibles, and coi nsurance or simlar
char ges.

Comment: One commenter strongly supported the provision of
the proposed rule that prohibits inposition of nore than one
copaynent for nultiple services provided during a single office
visit. The commenter noted that this is a key issue for
adol escents and that adol escents seek a variety of health care
services on their own and seek to do so on a confidential basis
(for exanple, diagnosis and treatnent for a sexually transmtted

di sease). The commenter reconmended that the preanble (or
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regul ation) clarify whether there can be only one copaynent
required for a single office visit (for exanple, a $5.00
copaynent for the visit) and whether the copaynent nust cover any
associ ated | ab tests, diagnostic procedures, and prescription
drugs, or whether any additional copaynents can be required. The
commenter urged that HCFA nmake clear that only one copaynent per
visit may be required for all services associated with the single
visit.

One comment er opposed the prohibition on inposing nore than
one cost-sharing charge for nultiple services provided during a
single office visit. |In the coomenter’s view, cost sharing
should relate to the provision of services rather than a visit.
The comenter noted that CPT |1V codes for physicians do not
bundl e nmul ti ple physicians or nultiple services into a single
visit. In this comenter’s view, the proposed rule is also nore
restrictive than the current Medicaid provisions, which tie cost
sharing to services, not to visits. The conmmenter argued that
this added restraint on cost sharing is unnecessary because SCH P
enrol | ees are already protected from excessive charges by the
overal |l cost-sharing caps and the limts on copaynents.

Response: Section 457.550(b) (now 8457.540(e)) specifies
that States cannot inpose nore than one copaynent for nultiple
services furnished during one office visit. Thus, the copaynent

must cover any associated | ab tests and di agnosti c procedures.
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Only one copaynent per visit may be required for all services
delivered during the single visit. Lab tests perforned at
another site or prescription drugs obtained at a pharmacy nay be
subject to additional copaynents. Wile the comenter notes that
this is nore restrictive than Medicaid, under Medicaid a provider
cannot deny services to an enrollee if he or she cannot pay the
associ ated copaynent. SCHI P providers can deny services to
enrol | ees under these circunstances. The per visit cost-sharing
limt is intended to prevent access problens for SCH P enroll ees.

Comment: Several commenters requested that 8457.550(b) not
apply to dental services or vision services because they are
benefits that are defined by each individual service. In these
commenters’ view, limting the frequency of cost sharing
jeopardi zes the State’'s ability to contract with many
participating dental providers and Iimts the provision of needed
dental services for SCH P enroll ees.

Response: The majority of State child health prograns offer
coverage for dental services and we believe this provision wl|
not adversely affect State coverage of these services. 1In
addition, provider participationis nore likely to be influenced
by States’ paynent rates than by cost sharing fromenroll ees.
Once again, we believe it is inportant that the cost sharing on
enrol |l ees at or bel ow 150 percent of the FPL be nomnal in order

to encourage enrollees to access vision and dental services
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bef ore nore expensive treatnent is required.

Comment: One commenter indicated that 8447.550(b) should
state that “any copaynent that the State inposes under a fee for
service system may not exceed $5.00 per visit, regardless of the
nunmber of services furnished during one visit.” Because the
comment er assunes that the provider will seek the highest
al | owabl e copaynent, for clarity, the rule should sinply state
that $5.00 is the maxi num al | owabl e per copaynent visit. Section
457.550(b) is redesignated as 8457.540(e).

Response: W have nodified the regulation to clarify that
the provider can only collect up to the maxi mum anount all owed by
the State based on the total cost of services delivered during
the office visit. The provider cannot charge copaynents in
excess of what the State permts under the State plan.

Comment: One conmenter pointed out an error in paragraph
(c) of 8457.550, which refers to the maxi num copaynent anounts
specified in paragraphs (b) and (c) of this section. The
reference should be to 8457.555(b) and (c).

Response: W agree with the commenter and have nade these
corrections to the final regulation text (8457.550(c) has been
redesi gnated as 8457.555(e)). In addition, we have revised the
reference to include subsection (a) as well.

12. Maxi mum al | owabl e cost-sharing charges on targeted | ow

i ncome children between 101 and 150 percent of the FPL
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(8457. 555) .

Section 2103(e)(3)(A) (ii) of the Act specifies that for
children in famlies with i ncones bel ow 150 percent of the FPL
the State plan may not inpose a deductible, cost sharing, or
simlar charge that exceeds an anount that is nom nal as
determ ned consistent with regulations referred to in section
1916(a)(3) of the Act, “with such appropriate adjustnent for
inflation or other reasons as the Secretary determ nes to be
reasonabl e”. We proposed provisions regardi ng maxi nrum al | owabl e
cost-sharing charges on targeted | owincone children at 101 to
150 percent of the FPL that mrror the provisions of 88447.53 and
447.54 but are adjusted to permt higher anounts.

Specifically, for noninstitutional services provided to
targeted | owincone children whose famly incone is from101 to
150 percent we proposed the follow ng service paynent and
copaynent nmaxi mum anounts for charges inposed under a fee-for-

service system
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Total cost of services Maxi mum anmount

provi ded during a visit chargeable to
enrol | ee

$15. 00 or |ess $1. 00

$15.01 to %40 2.00

$40.01 to $80 3.00

$80.01 or nore 5.00

We proposed to set a maxi mum per visit copaynent anount of
$5.00 for enrollees enrolled in managed care organi zations. In
addi tion, we proposed to set a maxi num on deducti bl es of $3.00
per nmonth per famly for each period of SCHIP eligibility. W
noted that, if a State inposes a deductible for a time period
ot her than a nonth, the maxi mum deductible for that tinme period
is the product of the nunmber of nonths in the time period by
$3.00. For exanple, the maxi mum deductible that a State may
i mpose on a fanmly for a three-nonth period is $9.00.

W al so proposed, for the purpose of maxi nuns on copaynents
and coi nsurance, that the maxi mum copaynent or coi nsurance rate
relates to the paynent made to the provider, regardl ess of
whet her the paynent source is the State or an entity under
contract with the State

Wth regard to institutional services provided to targeted
| ow-i ncome children whose famly inconme is from 101 to 150
percent of the FPL, we proposed to use the standards set forth in

the Medicaid regul ati ons at 8447.54(c). Accordingly, we proposed
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to require that for targeted | owinconme children whose famly

i ncome is at or below 150 percent of the FPL, the State plan nust
provi de that the maxi num deducti bl e, coi nsurance or copaynent
charge for each institutional adm ssion does not exceed 50
percent of the paynent made for the first day of care in the

i nstitution.

We proposed to allow States to i npose a charge for non-
energency use of the energency roomup to twi ce the nom na
charge for noninstitutional services provided to targeted | ow
I ncome children whose famly incone is from 101 to 150 percent of
the FPL. In 8457.555(d), we further proposed that States nust
assure that enrollees will not be held liable for additiona
costs, beyond the specified copaynent anmount, associated with
energency services provided at a facility that is not a
participating provider in the enrollee’ s managed care networKk.

We realized that the regul ation text as proposed regarding
the limt on cost sharing related to energency services was not
clear. Therefore, we have added to 8457.555(a) that the cost-
sharing maxi nuns provided in this section apply to non-
institutional services provided to treat an energency nedi cal
condition as well. W also clarified in paragraph (c) that any
cost sharing the State inposes for services provided by an
institution to treat an energency nedical condition may not

exceed $5.00. W also renobved proposed paragraph (d), because
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this requirement is already included in 8457.515(f)

Comment: One commenter suggested that copaynents and
deductibles for famlies with incones over 150 percent of the FPL
be subject to the sane limts that apply for famlies wth
i ncones 101 to 150 percent of the FPL, noted in 8457.555(a) and
(b).

Response: The limtations proposed in 8457.555(a) and (b)

i mpl ement section 2103(e)(3)(A)(ii)of the Act. This section of
the Act only applies to cost sharing i nposed on targeted | ow

i ncome children in famlies at or bel ow 150 percent of the FPL
Wth respect to targeted I owincone children in famlies above
150 percent of the FPL, the statute explicitly sets forth

di fferent cost-sharing provisions at 2103(e)(3)(B) and permts
States to inpose cost sharing that is only subject to the 5
percent cunul ative cost-sharing maxi num Therefore, we do not
have the statutory authority to apply these limts to cost
sharing on children in famlies with incones above 150 percent of
the FPL.

Comment: One commenter encouraged HCFA to nake the nmaxi mum
al | owabl e cost-sharing charges consistent with Medicaid. The
comenter noted that a famly wth an incone at or bel ow 150
percent of the FPL enrolled in SCH P has the sane di sposabl e
income as a famly wth an incone at or bel ow 150 percent of the

FPL in Medicaid, and therefore should not be expected to absorb a
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hi gher cost-sharing limt. Also, in this conmmenter’s view,
because the famly may nove from one programto another, there
shoul d be consistency in cost sharing.

Anot her commenter stated that the cost-sharing limts in
this section should have been based on the Medicaid maxi nuns
I ncreased by the actual inflation experienced since the
pronul gati on of the original Medicaid regul ati ons.

Response: Section 2103(e)(3)(ii) of the Act limts the
copaynents, deductibles, or simlar charges inposed under SCH P
for famlies with incomes at or bel ow 150 percent of the FPL, to
Medi cai d cost-sharing anmounts “wi th such appropriate adjustnents
for inflation or other reasons as the Secretary determ nes to be
reasonabl e.” The cost-sharing anmounts under Medicaid (found at
42 CFR 447.52) were originally established in regulation in 1976
and have never been adjusted for inflation. Therefore, using the
di scretion permtted under the statute, we inflated the schedul e
for SCHI P for cost sharing i nposed on enrol |l ees whose incone is
from 101 to 150 percent of the FPL. In doing so, we |ooked at
both the general inflation rate and the |evel of need in the
popul ation at issue in reference to Medicaid recipients. Because
children in famlies wth inconmes bel ow the poverty |ine are nore
closely tied to the traditional Mdicaid popul ati on, we have not
inflated the Medicaid cost sharing limts found at 8447.52 for

SCH P enrollees with incones at or bel ow 100 percent of the FPL
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We al so note that under Medicaid, States cannot inpose
copaynents, deductibles, and coi nsurance on chil dren under the
age of 18. Therefore, children under the age of 18 who becone
eligible for the Medicaid programshould not be subject to any
copaynents, deductibles or simlar charges in accordance with
8447.53 of the Medicaid regulations. The SCH P statute, however,
clearly contenplates and permts the application of cost-sharing
to SCH P enrol |l ees.

Comment: One conmenter supported the higher cost sharing
for non-energency use of the energency room The conmenter
believes in pronoting the concept of the nedical hone and
encouraging famlies to receive their children’s care in that
cont ext .

Response: W appreciate the support of the comenter and
al so note that the policy, by only permtting twi ce the usua
copaynent anount for non-energency use of the energency room
protects the | ower inconme popul ations served by SCH P from havi ng
to pay excessive cost sharing if they find they can only access
services at an enmergency room At the sane tine, it encourages
enrol |l ees to receive non-energency services outside of an
ener gency room setting.

We realized that the proposed regul ation text was not clear
regarding the limt on cost sharing related to energency

services. Therefore, we added to section 8457.555(a) that the
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maxi muns provided in this section apply to non-institutiona
services provided to treat an energency nedical condition as
well. W also clarified in paragraph(c) that any cost sharing
the State i nposes on services provided by an institution to treat
an emergency nedi cal condition nmay not exceed $5.00. Finally, we
renoved paragraph (d) fromthis section, because the requirenent
Is already included in 8457.515(f).

Comment: Several commenters were concerned about the
| anguage in 8457.995(c)(2) which prohibits patients from bei ng
hel d responsi ble for any additional costs, beyond the copaynent
anount specified in the State plan, that are associated with
energency services provided by a facility that is not a
participating provider in the enrollee’ s managed care networKk.

Response: Wth respect to the issue of additional costs for
out - of - networ k energency services, we believe that any costs
associated with evaluating and stabilizing a patient in an
out-of -network facility in a manner consistent with the
cost-sharing restrictions in this regulation at 8457.555(d) nust
be worked out between the State and the nanaged care entity.
G ven the nature of the circunstances that nay necessitate
energency services, enrollees may not be able to choose their
pl ace of care. Thus, the regulations do not allow additional
cost sharing to be inposed on the beneficiary for enmergency

services including those provided out-of-network as described in



HCFA- 2006- F 510

8457.515(f) (1) of this final regulation.

Comment: Two conmenters asked that we clarify the
interpretation of the phrase at 8457.555(a)(3) and (b) “directly
or through a contract”, with regard to paynent made by the State.
This commenter interpreted the phrase to nean that when the State
operates SCHI P t hrough enpl oyer-sponsored health plans, States
woul d be expected to determne the rates paid by those health
plans to hospitals and other providers and apply the standards
cited in this section to determ ne allowable cost-sharing [imts.
The comrenter asserted that, if this is HCFA s expectation, these
requirenents will make it difficult for States to inplenment SCH P
prograns utilizing enployer-sponsored health insurance since the
State is not the purchaser of health care services in these cases
and does not have a legal basis for accessing confidential or
proprietary information, such as rates paid by plans to
participating providers. The commenter reconmended that States
t hat use enpl oyer-sponsored i nsurance be exenpt fromthe
requi renments proposed of 8457.555(a)(3) and (b) since these
requirenents are likely to dissuade many enpl oyers from
participating in SCH P

Response: Any State that contracts wth another entity to
provi de health i nsurance coverage under the SCH P programis
payi ng for services through a contract. |If a State subsidi zes

SCHI P coverage ot her than through a contract, such as in a
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prem um assi stance program the State is still responsible for
ensuring that cost-sharing charges to enrollees in such plans
conply with this regulation. W recognize that this m ght
require sone additional steps but it is inportant to provide
these protections to all SCH P enrollees uniformy. States, as
part of any contract wth a health insurer, should request the
paynment rate information to assure that cost sharing being

i nposed by the insurer does not exceed the anounts in this
section. W are also revising 8457.555(b) to specify that
copaynents for institutional services cannot exceed 50 percent of
the paynent the State would have made under the Medicaid fee-for-
service systemfor the service on the first day of institutiona
care. As previously discussed, enployer-sponsored insurance is
subject to the sane cost-sharing limts as all separate child
health prograns. This rule applies to both managed care and
prem um assi stance prograns.

Comment: One conmenter urged HCFA to include | anguage in
the preanble to underscore that the philosophy and structure of
managed care delivery systens nake unnecessary the use of cost
sharing to control utilization. HCFA should encourage States to
set | ower maxi mum al |l owabl e cost-sharing anmounts for
I nstitutional services.

Response: States have discretion under 2103(e) to inpose

cost sharing up to the limts established in the statute and in
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this regulation. W note that many studi es have shown that cost
sharing does inpact utilization in nanaged care delivery systens.
We al so note that 50 percent of the cost of the first day of care
in an institution may be expensive for famlies bel ow 150 percent
of the FPL. W encourage States to set reasonable limts that
take into consideration the incone |evel of these famlies.

Comment: One conmenter supported limting copaynents per
I npatient hospital adm ssion, but noted that the current proposa
I's based on each institutional adm ssion. |In this conmenter’s
view, this policy has the potential to pronote early rel ease and
frequent readm ssions that could be detrinental to a child' s
health. The commenter suggested that cost sharing for
institutional adm ssions be based on a period of tine or sone
other criteria in order to prevent potential inappropriate
rel eases.

Response: Section 2103(e)(3)(A)(ii) limts the inposition
of cost sharing to the nom nal anounts consistent wth
regul ations referred to in section 1916(a)(3) of the Act.
Proposed 8457.555(b) mrrors 8447.54 of the Medicaid regul ations
regarding institutional services with sone clarification for its
application in the SCH P context. W have not found data that
supports a pattern of early discharge exists in the Mdicaid
programdue to this provision. Therefore, we will adopt the

regul ati on as proposed, consistent with section 2103(e)(3)(A) (i)
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of the Act.

Comment: One conmenter indicated that, with regard to
institutional services, the proposed regul ation states that the
cost sharing cannot exceed 50 percent of the paynent the State
makes directly or through contract for the first day of care in
that institution. The commenter stated that, in a managed care
context, the State does not pay a per day anount to the managed
care entity (MCE). The comrenter requested that HCFA clarify how
this institutional cost-sharing [imtation is to be interpreted
in the MCE setting.

Response: W have clarified 8457.555(b) to indicate that
cost sharing nmay not exceed 50 percent of the paynent the State
woul d have made under the Medicaid fee-for-service systemfor the
first day of care in that institution. W believe this remains
consistent wwth the legislative intent to keep cost sharing at
nom nal |l evels in accordance with Medi caid.

Comment: One conmenter observed that the inposition of
copaynents for energency roomvisits that mrror copaynents for
ot her services, including physician or clinic visits ($5.00
copaynent) provides a negative incentive. States should have the
ability to inpose a differential copaynent for energency visits,
even if it is mnimally higher than that inposed for visits to a
primary health care provider.

A commenter stated that, in order to control non-energency
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utilization of the energency roomand to snooth the transition of
famlies fromSCH P to comrerci al insurance coverage, States
shoul d be permtted flexibility in establishing the maxi num
copaynent anount for such services and notes that, in sone
States, anpunts up to $25.00 have been pernissible. One
comrenter noted that without differential copaynents for
emergency roomvisits, the incentives are aligned to pronote use
of a primary care nodel over uni npeded access to energency roons.

Response: W have revi sed 8457.555(a) of the fina
regul ation to specifically require that services provided to an
enrol lee for treatnent of an energency nedical condition shall be
limted to the cost schedul e under (a) of that section with its
maxi mrum of $5.00. W also note that States are not required to
charge the maxi num anount permtted in 8457.555(a) for a
physi ci an service and may choose to inpose a | ower anount than
$5. 00 on physician services, providing the incentive for the
beneficiary to access services at the physician | evel before
usi ng the enmergency room In addition, 8457.555(c) permts a
maxi nrum anount of $10.00 for nonenergency use of the energency
room which may al so create incentives to use the primary health
care provider when appropriate.

For the targeted owinconme child in a famly with incone
above 150 percent of the FPL, States nay inpose a hi gher anpunt

than $5.00 for enmergency services provided in an energency room
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as long as the famly has not paid cost sharing that exceeds the
cumul ative cost-sharing maxi num of 5 percent of the famly’'s
income for a year. The regulation only requires that States
limt copaynents for energency services provided in the energency
roomto the schedule in 8457.555(a) for those children in
famlies with income from101 to 150 percent of the FPL, and
limt such copaynents consistent with 8457.540(b) for those
children in famlies with i ncones bel ow 100 percent of the FPL

Comment: A conmenter recommended that no arbitrary anmount
($10. 00) be used as the nmaxi num copaynent for non-energency use
of the enmergency room In this commenter’s view, if such an
amount is included in this section, it should be indexed for
i nflation.

Response: The nmaxi num copaynent anount is based on the
statutory requi renent that cost sharing for famlies at or bel ow
150 percent of the FPL nust be in accordance with the Medicaid
rules. The anmount of $10.00 in 8457.555(c) is consistent with
8447.54(b), which allows a waiver of the nomnal anount in the
Medi cai d regul ation for nonenergency services furnished in a
hospital energency roomup to doubl e the maxi num copaynent
amounts. W have chosen a set I[imt for the SCH P enrollees in
famlies with income from101 to 150 percent of the FPL in lieu
of the conplicated waiver requirenent in Medicaid.

Comment: A conmenter agreed that non-energency use of



HCFA- 2006- F 516

energency facilities should be limted. However, the comrenter
I's concerned about doubling the noninstitutional copaynent anount
permtted when an enrol |l ee uses an energency roomfor non-
energency services. The commenter noted that, in many rura
areas, access to non-energency facilities may not be readily
avai |l abl e, and argued that famlies should not be penalized
(charged doubl e) when alternative services are not avail abl e.
Response: Proposed 8457.735 (now 8457.495) of the
regul ation requires the State plan to include a description of
the nmethods it uses for assuring the quality and appropri ateness
of care provided with respect to access to covered services.
States nust ensure that an adequate nunber of providers avail able
so famlies do not need to seek routine treatnent in an energency
room
Comment: Several commenters asked that the regul ation
clarify that States should use the prudent |ayperson standard
proposed at 8457.402(b) in the assurance that cost sharing for
energency services to nanaged care enroll ees would not differ
based on whether the provider was in the nmanaged care networKk.
Response: W agree that the prudent |ayperson standard
shoul d be applied to this section. In the proposed rule, we
defi ned energency services at 8457.402(c), to include the
eval uation or stabilization of an emergency nedi cal condition.

Because this definitionis relevant to the entire regulation, we
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have noved the definitions of energency services and energency
medi cal condition to 8457.10. Section 457.10 now defi nes
energency nedi cal condition as a nedical condition manifesting
itself by acute synptons of sufficient severity (including severe
pai n) such that a prudent |ayperson, with an average know edge of
heal th and nedi ci ne, coul d reasonably expect the absence of

i mredi ate nmedical attention to result in jeopardizing the

i ndividual’s health (or in the case of pregnant wonen, the health
of the woman or her unborn child), serious inpairnent of bodily
function or serious dysfunction of any bodily organ or part.

Comment: One commenter suggested that HCFA issue additiona
gui dance on what, if any, sanctions for non-paynent of cost
sharing can be exerci sed.

Response: States are allowed flexibility when proposing
sanctions. HCFA will review the State sanctions as part of the
State plan and consi der proposed sanctions on a case-by-case
basis. W wll require that States, in accordance with
8457.570(b), provide an opportunity for the targeted | owincone
child's famly to have its inconme reevaluated when the famly
cannot neet its cost-sharing obligations. The famly incone nay
have dropped to a point where the child qualifies for Medicaid,
or where the child is in the category of SCH P enrollees that is
subject to lower (or no) cost sharing.

13. Cunul ative cost-sharing maxi nrum ( 8457. 560) .
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Section 2103(e)(3)(B) of the Act provides that any prem uns,
deducti bl es, cost sharing or simlar charges inposed on targeted
| ow-i ncome children in famlies above 150 percent of the FPL may
be inposed on a sliding scale related to i ncone, except that the
total annual aggregate cost sharing with respect to all targeted
| ow-income children in a famly may not exceed 5 percent of the
famly's inconme for the year involved. W refer to this cap on
total cost sharing as the cunul ative cost-sharing maxi num

We proposed two general rules regarding the cunul ati ve cost -
sharing maxi nuns. First, a State may establish a | ower
cumul ative cost-sharing maxi nrum than those specified in
8457.560(c) and (d). Second, a State nust count cost-sharing
amounts that the famly has a |l egal obligation to pay when
conputing whether a famly has net the cunul ati ve cost-sharing
maxi mum We proposed to define the term“legal obligation” in
this context as liability to pay anounts a provider actually
charges the famly and any ot her anounts for which paynent is
requi red under applicable State | aw for covered services to
eligible children, even if the famly never pays those anounts.

We proposed that for children in famlies above 150 percent
of the FPL, the plan may not inpose prem uns, enrollnent fees,
copaynents, coinsurance, deductibles, or simlar cost-sharing
charges that, in the aggregate exceed 5 percent of total famly

i ncone for a year (or 12 nonth eligibility period).
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We proposed that for targeted | owincone children in
famlies at or bel ow 150 percent of the FPL, the plan may not
I npose prem uns, deducti bl es, copaynents, co-insurance,
enrol |l ment fees or simlar cost-sharing charges that, in the
aggregate, exceed 2.5 percent of total famly incone for the
| ength of the child s eligibility period.

Comment: A nunber of commenters disagreed with the proposed
definition of “legal obligation” for use in connection with
counting cost-sharing anounts agai nst the cunul ati ve cost-sharing
maxi mum They noted that it is very difficult and tine-
consum ng to track paynments that have not occurred. One
comrent er suggested changing the definition of the term*“l| ega
obligation” to only those “cost-sharing amounts, which famlies
have actually paid.”

Response: States nmay rely on docunentation based upon
provider bills that indicate the enrollee’s share rather than
relying only on evidence of paynents nade by the enrollee. W
have not adopted the commenters’ suggestion because this coul d
result in famlies being legally obligated to pay cost-sharing
amounts in excess of the cunul ative maxi num

Comment: One commenter asked if this provision neans that
for any and all out-of-network health services, (provider charges
i n excess of the anbunt paid by the health plan) nust count

toward the famly’s cunul ati ve cost-sharing maxi num The
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commenter noted that no private health plans work this way,
especi al |y enpl oyer-sponsored plans. According to this
comrenter, a requirenment to recogni ze out-of -network provider
charges would greatly conplicate this process by requiring States
to verify that provider bills submtted by famlies as evidence
of having reached the maxi numwere not in fact paid by the health
plan in which the children are enrolled.

Response: If an enroll ee has been authorized by his or her
health plan to receive out-of-network services, then the
associ ated charges nust conply with these rules and be counted
toward the cunul ative cost-sharing maxi num |In addition, an
enrol lee’s costs incurred for energency services (as defined at
8457.10) furnished at an out-of-network provider also count
toward the cunul ative cost-sharing nmaxi num The regul ati on does
not require coverage of out-of-netwdrk services that are not
aut hori zed, except for energency services. Therefore, States are
not required to count costs of unauthorized services received
out - of -network toward the cunul ative cost-sharing maxi mum

Comment: One commenter recommended that States be able to
retain the flexibility to define the year for purposes of cost
sharing as the insurance benefit year for group insurance rather
than an individual famly's eligibility period as proposed. In
this commenter’s view, the use of individual famly eligibility

periods would be an ?adm ni strative ni ghtmare”.
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Response: States nmay apply the cunul ati ve cost-sharing
limts based on the insurance benefit’s 12 nonth period for group
i nsurance. |In that case, for famlies that enroll during the
benefit year, the State nust cal culate the cunul ati ve cost-
sharing maxi num based on the inconme of the famly only for the
period of tinme the beneficiary is actually enrolled within that
benefit year.

Comment: One commenter noted that these rules allow a State
to count cost-sharing amobunts that the famly has a | ega
obligation to pay. The commenter indicated that as section 330
Public Health Service grantees, Federally qualified health care
centers (FQHCs) are required to prepare a schedule of fees or
paynents for inconmes at or bel ow those set forth in the nost
recent FPL. They al so noted that health centers are obligated to
charge patients on a sliding scale basis if their incone is
bet ween 100 and 200 percent of the FPL. Therefore, the comrenter
stated that, based on this proposed rule, health center patients
wi Il not receive cost-sharing credits for that portion of the
copaynents that the health center is expected to waive under a
sliding fee schedul e policy.

The comrenter requested that HCFA provide an exception to
consi der SCH P patients served in FQHCs as having paid the ful
hi ghest possi bl e copay cost of the copaynent in calculating the

cumul ative cost-sharing maxi num whether or not they were charged
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this anpunt. |In addition, the comenter indicated that SCH P
pl ans shoul d be instructed that, if a FQHC normally charges its
patients with i ncones between 100 and 200 percent of the FPL on a
sliding scale basis, it should not be required or expected to
apply a cost-sharing charge to a SCH P patient that woul d exceed
its sliding scale discount. For exanple, if the health center
charge for a service is $100.00, but it only charges $50.00 for
those with incones between 150 percent and 200 percent of the
FPL, it should only charge 50 percent of the allowabl e copaynent
for patients covered under SCH P, in this commenter’s view.

Response: States are only obligated to count towards the
cunmul ati ve cost-sharing maxi numthe anounts that a patient has a
| egal obligation to pay. Therefore, States may not count the
amounts that the health center covers towards the maxi mum The
State is only obligated to count what the SCH P patient is
actually charged by the health center for purposes of the
cumul ative cost-sharing maxi nrum However, we do agree that the
FQHC shoul d not charge the enrollee nore than is perm ssible
under the FQHC s sliding scale, nor should it charge the enrollee
nore than is permssible under the SCH P program

Comment: Several comenters requested that we reconsider
the 2.5 percent cunul ative cost-sharing maxi num They rai sed
specific concerns regarding the 2.5 percent cunul ative cost-

sharing maxi mnum including: The provision is not supported by
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the statute; it is very difficult to admnister two caps (2.5
percent and 5 percent) and track against two caps; |imts on
copaynents and deducti bles are already found in 8457.555 and
section 2103(e)(3)(A) of the Act; States have al ready inpl enented
flat cunul ative cost-sharing maxi nuns that are admnistratively
efficient and provide famlies with fluctuating i ncones greater
stability; HCFA s conm ssioned study by George Washington clearly
denonstrates that it is rare that enrollees will reach the 5
percent cost-sharing maxi munm and when a limt is set using a
percentage, there is no need to nmake the percentage |ess.

One of the commenters al so noted that the Medicaid maxi num
charges for prem uns and ot her cost-sharing charges, which apply
to famlies at or below 150 percent of the FPL, are mninmal in
anmount and are not based upon incone or famly size. As a
result, the addition of another |evel of cost sharing (2.5
percent) adds to an al ready conpl ex cost-sharing structure, in
this commenter’s view. The conmenter added that such
requirenents are virtually inpossible to inplement in a program
t hat subsi di zes enpl oyer sponsored insurance.

Response: W disagree with the comenters. A | ower cost-
sharing maxi mum on children is necessary in order for States to
conply with the requirenents at section 2103(e)(2)(B), which
require that separate child health plans may only vary cost

sharing based on the famly incone of targeted | owincone
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children in a manner that does not favor children in famlies
wi th higher incomes over children in famlies with | ower incones.
If the State does not want to admi nister two caps, it does have
the option to place the 2.5 percent cap or a flat anmount equal to
2.5 percent of the famly’'s incone on the entire enrollee
popul ation that is subject to cost sharing. This should have a
m ni mal i npact on the anmount of cost sharing States will inpose;
particularly in light of the George Washi ngton University study,
as indicated by the commenter, which found that it is rare for
famlies to reach the 5 percent cap at all. The State may al so
choose to inpose premuns instead of copaynents, coinsurance or
deducti bles, so that tracking of cost sharing is not necessary.

Comment: One commenter noted that the separate cal cul ation
requi renent applied to each beneficiary’'s famly to ensure that
the five percent cost-sharing |[imtation is nmet is unw eldy and
expensive. In this commenter’s view, it is unlikely that
opportunities for participation in prem um assi stance prograns
wi Il be aggressively pursued. The commenter al so asserted that
our policy elimnates the opportunity for children in SCH P to be
enrol led in prem um assi stance prograns.

Response: For targeted-low incone children in famlies with
i ncone greater than 150 percent of the FPL, section 2103(e)(3)(B)
requires States to ensure that cost sharing does not exceed 5

percent of a famly's inconme. The statute does not exenpt States
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fromthis cap if they provide child health assistance through an
enpl oyer - sponsored i nsurance program Therefore, we have not

I ncl uded any exceptions to the rules for States utilizing prem um
assi stance prograns.

Comment: One conmenter stated that the regul ati on goes
beyond | egi slative intent by requiring that copaynents and
deducti bl es be included in the conputation of the maxi mum cost
sharing for a famly with inconme above 150 percent of the FPL
I n support of this point, the coomenter noted that section
2103(e)(3)(B) of the Social Security Act limts “enrollnment fees,
premuns, or simlar charges” to five percent of the famly’'s
I ncome. The commenter asserted that deductibles and copaynents
are not “simlar charges,” because they are not prepaynents for
benefits coverage; rather, they are paynents nade to treating
providers at the time of service delivery. By requiring States
to include deductibles and copaynents in the cal culation of the
maxi mum HCFA has created maj or adm nistrative probl ens,
especially for the nmgjority of states that are using HMOs or
other insurers in this comenter’s view. The commenter
recommended that we |imt the cal culation of the maxi num anount
to “enroll ment fees, premuns and simlar charges”. The State
nerely has to make sure it sets a prem um bel ow t he maxi num of 5
percent of famly incone.

Response: Section 2103(e)(3)(B) of the Act provides that
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“any prem uns, deductibles, cost sharing, or simlar charges
i nposed under the State child health plan nay be inposed on a
sliding scale related to inconme, except that the total annua
aggregate cost sharing with respect to all targeted | owincone
children in a famly under this title my not exceed five percent
of such famly’s incone for the year involved.” The statute’s
reference to “deducti bl es, cost sharing, and simlar fees”
clearly indicates that the charges to be counted towards the
cumul ative cost-sharing maximumare not to be limted to prem uns
and enroll nent fees. However, States have the option to inpose
only prem uns under their SCH P pl ans.

Comment: One commenter noted an error in this section.
Specifically, the comenter pointed out that the proposed
regul ation text states that total cost sharing inposed on
famlies with i ncones above 150 percent of the FPL not exceed the
maxi mum perm tted under 8457.555(c). It should be 8457.560(c).

Response: The commenter is correct that the reference
shoul d have been to 8457.560(c). In addition, in order to
elimnate this confusion and redundancy in the final regulation
text, we have elim nated section 8457.545 and reflected the
policy at 8457.560(c).
14. Gievances and appeal s (8457.565).

We proposed that the State nust provide enrollees in a

separate child health plan the right to file grievances and
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appeal s in accordance with proposed 8457.985 for disenroll nent
fromthe programdue to failure to pay cost sharing. W address
comrents on proposed 8457.565 in subpart K, Enrollee Protections,
whi ch now contains the provisions relating to applicant and
enrol |l ee protections. W have del eted proposed 8457.565 in an
effort to consolidate all provisions relating to the review
process in the new subpart K

15. Disenrollnent protections (8457.570).

Section 2101(a) of the Act provides that the purpose of
title XXI is to provide funds to States to enable themto
initiate and expand the provision of child health assistance to
uni nsured, |owinconme children in an effective and efficient
manner that is coordinated with other sources of health benefits
coverage for children. Based upon this provision of the statute,
we proposed in 8457.570 to require that States establish a
process that gives enrollees reasonable notice of, and an
opportunity to pay, past due cost-sharing anounts (prem uns,
copaynents, coinsurance, deductibles and simlar fees) prior to
di senrol Il ment. W requested comments on this requirenent,

I ncl udi ng specific comments on the determ nation of an anount of
time that woul d give enroll ees reasonabl e notice and opportunity
to pay cost-sharing anounts prior to disenrollnent. W stated
that we woul d request that States with approved plans submt this

addi tional information after publication of the proposed rule
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and prior to the State’s onsite review W stated that we would
al so ask the State to include a description of its process in
future anendnents to its State plan.

Comment: One commenter noted that disenrollment occurs in
t he Hi spani c popul ati on because the SCH P process is extrenely
paper-intensive. In this comenter’s view, one of the nost
common reasons for disenrollnment fromSCH P is the term nation of
benefits due to the failure to provide prem um paynents in a
tinmely manner. They stated that, Hi spanics in eligible incone
brackets, in particular, tend to deal in a cash econony, nmaking
it difficult to pay SCH P premuns in the preferred method of
paynent. In order to slow disenrollnent the coomenter stated
that it is necessary to devise a plan to elimnate the barrier to
paynent, and effectively reduce the rate of disenrollnent anong
H spani cs.

Response: The SCH P statute specifically allows States to
I npose prem uns on the SCHI P popul ation within statutorily
defined limts. However, we encourage States to be flexible in
the nmet hods of paynent permtted for cost-sharing charges and to
al l ow grace periods and to provi de adequate notice when paynents
are not made. We have clarified in the final rule that the State
pl an nmust describe the disenroll nment protections provided to
enrollees. In addition, States m ght nonitor disenrollnents by

reason for disenroll nent and determ ne whether certain groups of
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enrollees are nore likely than others to | ose coverage due to
failure to neet the cost-sharing requirenents. In addition, we
encourage States to work with advocates fromthe H spanic
community to devise culturally sensitive nethods to inform
consuners about cost sharing and devi se appropri ate procedures
for obtaining necessary prem um paynents.

Comment: One commenter noted that the appeal s procedures
shoul d not be structured in such a way as to give a child's
famly an incentive to drop SCH P coverage for a child until he
or she needs health services. This practice underm nes basic
I nsurance principles and threatens the financial integrity of
SCHI P prograns because it would result in the pool of enrollees
being significantly nore sick and nore costly than would
ot herwi se be anticipated, in this commenter’s view. They stated
that the result of such a practice would be to unnecessarily
i ncrease the costs of providing coverage to enrollees, which in
turn would potentially threaten the viability of the State’'s
SCH P. The commenter recommended that HCFA revise the regul ation
to require States to address this issue when they define the
ci rcunst ances under which a nenber wll be permtted to re-enrol
foll ow ng voluntary disenroll ment or disenrollnent for nonpaynent
of prem uns or cost sharing.

Response: W are aware that there nay be problens when an

enrollee is disenrolled and permtted to re-enroll. Sonme States
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have adopted | ock-out periods to pronote the appropriate
utilization of health insurance, although other States have
di sconti nued their | ock-out periods because they did not find any
significant increase in sicker enrollees. States have the
flexibility to design their prograns based on their unique
ci rcunstances to assure that eligible enrollees maintain
cover age.

Comment: Many commenters agreed that enroll ees should be
gi ven an opportunity to pay past due cost sharing prior to
di senrol Il ment. Many comenters noted that there should not be
any | ock-out periods, that States should give famlies every
opportunity to pay past due prem uns and at a mninmum grant
grace periods of 60 days for the non-paynent of premuns. One
comment er suggested that the preanble urge States to conduct a
Medi caid screen if a child's famly is unable to pay prem uns due
to financial hardship.

Response: W agree that, at the very least, a State shoul d
give enroll ees a chance to pay past due cost sharing prior to
di senrol Il ment. Wiile many commenters noted that | ock-out periods
shoul d not apply, it is appropriate to allow States to inplenent
a |l ock-out period so that individuals are not obtaining or
mai nt ai ni ng SCHI P coverage only when they need services. W also
agree wth the coment encouraging States to performa Mdicaid

eligibility screen for enrollees who are unable to pay cost-
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sharing charges due to financial hardship and have enphasized
this el sewhere in comments to this final rule. W have added
that the disenroll nent process nust afford enrollees the
opportunity to show that their famly inconme has declined prior
to being disenrolled for nonpaynent of cost-sharing charges. In
the event that such a showing indicates that the enrollee may
have becone eligible for Medicaid or a | ower |evel of cost
sharing under separate child health plans, States shoul d take
action to either enroll the child in Medicaid or adjust the
child s cost sharing category. W expect this new protection
will afford enrollees the opportunity to enroll in Medicaid if
t hey have becone eligible.

Comment: A few commenters noted specific standards
regardi ng disenrollnment protections that HCFA should articul ate
in the final regulation. Specifically, the commenter recomended
that HCFA clearly define what constitutes reasonable notice;
clarify that only the State nmay disenroll a child or inpose any
ot her sanction due to an enrollees’s failure to pay cost sharing;
provi de that disenrollnent can only be effected after al
reasonabl e steps have been undertaken to avoid disenroll nent;
require that famlies should be offered the opportunity to
establish a repaynent plan; and that famlies cannot be subjected
to penalties or interest for past due paynents.

Response: The regul ation at 8457.570 regarding
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di senrol | ment protections provides enrollees w th nmeani ngful
protections in connection with any disenrollnent related to cost
sharing while giving the States flexibility to establish
processes consistent with the goals and structure of their
prograns. W do not accept the comenter’s reconmendation that
HCFA be prescriptive in the regul ation regardi ng disenroll nment
prot ections, because each State’s SCH P programis separate and
di stinct and should retain flexibility accordingly.

Comment: One commenter noted that States should be given
the flexibility to decide how they will inplenment this standard.
Specifically, this coomenter believes it is admnistratively
burdensonme to track a specific grace period before a famly is
di senroll ed from SCH P

Response: States are granted flexibility to establish
di senrol | ment procedures under 8457.570 of the final rule. These
procedures nust be included as part of the State plan. However,
the rule does require States to provide reasonable notice prior
to disenroll nent and provides for a period of tine (grace period)
for the enrollee’s famly to pay past due anmounts. The rule also
enabl es the State to evaluate the enrollee’s financial situation
prior to disenrollnent to ensure he or she does not qualify for
Medi cai d.

Comment: One commenter conpl ai ned that the proposed

di senrol | ment protections were too burdensone because they do not
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permt disenrollnment for nonpaynent of prem uns even after
rem nder notices have been sent. One commenter noted that
i npl ementing a grace period before disenrollnment will result in
duplicative coverage and wasted funding since research shows that
the primary reason a famly fails to pay its nonthly premumis
that the famly has obtai ned ot her coverage.
Response: The regul ation at 8457.570 regarding
di senrol | ment protections gives the States flexibility to
establish processes consistent wwth the goals and structures of
their prograns. A disenrollnment process wthout any grace period
could result in a systemthat would disenroll a famly
prematurely (w thout adequate notice) and interrupt the famly’'s
continuity of care. Therefore, we continue to require that
States establish a process that gives enroll ees reasonable notice
of, and an opportunity to pay past due prem uns, copaynents,
coi nsurance, deductibles, or simlar fees prior to disenrollnent.
Comment: One commenter noted that there may be cases in
whi ch the individual responsible for paying a premumis not the
custodi al party or head of household for the children. In such
cases, the commenter stated that notices of disenrollnment for
failure to pay a premumneed to be provided to both the payer of
the premuns and the SCH P beneficiary. Al so, if premuns are
owed by an individual other than the head of household, and are

not paid, the famly receiving the SCH P benefits should not be
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subject to penalties, and should be given an opportunity to
assunme responsibility for making future paynents.

Response: W agree with the commenter and recommend t hat
States review all viable financial options of an enrollee prior
to disenrolling an enrollee due to a parent or caretaker’s
failure to pay cost sharing. W will also require that States
i nclude a disenrollnent policy as part of its public schedule, so
that all famly nmenbers who are responsible for paying cost
sharing on behalf of the enrollee are inforned of the

di senrol | ment process.



